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Federal Register 

Vol. 46. No. 243 

Friday. December 16. 1963 

Presidential Documents 

Title 3— 

Presidential Determination No. 84-1 of November 22. 1983 

The President 

Determination to Authorize Assistance for the Peacekeeping 
Force for Grenada 


Memorandum for the Honorable George P. Shultz, the Secretary of State 

By virtue of the authority vested in me by Sections 552(c). 610(a) and 614(a)(1) 
of the Foreign Assistance Act of 1961, as amended (the Act). I hereby: 

1) determine that, as a result of an unforeseen emergency, the provision of 
assistance under Chapter 6 of Part II of the Act to support the Peacekeeping 
Force for Grenada in amounts in e\cess of funds otherwise available for such 
assistance is important to the national interests of the United States; 

2) determine that it is necessary for the purposes of the Act that up to 
$10,000,000 appropriated under the authority of Chapter 4 of Part II of the Act 
be transferred to. and consolidated with, appropriations made under Chapter 
6 of Part II of the Act, to support the Peacekeeping Force for Grenada, and 

authorize such transfer and consolidation; 

% 

3) determine that it is important to the security interests of the United States 
that up to $10,000,000 be obligated immediately under Chapter 6 of Part 11 for 
the Peacekeeping Force for Grenada without regard to the provisions of 
Section 634A of the Act and of applicable appropriations legislation, and 
authorize the furnishing of such assistance. 

You are requested to report this determination to the Congress immediately, 
and none of the assistance provided for herein shall be furnished until after 
such report has been made. 


This determination shall be published in the Federal Register. 




CHajuJIxVv 

THE WHITE HOUSE. 

Washington. November 22. 1983. 

IFR Doc KK330O6 

FU»d 12-14-63. 3 M pm] 

Biitinf code 3196-01-M 

ca The Secretary of Defrm*e 
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Presidential Documents 


Presidential Determination No. 84-2 of November 28, 1983 

Eligibility of Equatorial Guinea to Make Purchases of Defense 
Articles and Defense Services Under the Arms Export Control 
Act 


|KR Doc 83-33607 
Filed 12-14-63: 3. 54 pm] 
Billing code 3195-tn-M 


Memorandum for the Honorable George P. Shultz, the Secretary of State 

Pursuant to the authority vested in me by Section 3(a)(1) of the Arms Export 
Control Act. I hereby find that the furnishing of defense articles and defense 
services to the Government of Equatorial Cuinea will strengthen the security 
of the United States and promote world peace. 

You are directed on my behalf to report this finding to the Congress. 

This finding shall be published in the Federal Register. 



cnA-a£xk. 


THE WHITE HOUSE, 
Washington, November 28. 1983. 


a 
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TNs section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified In 
the Code of Foderal Regulations, which Is 
published under 50 titles pursuant to 44 
US.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed In the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 910 

[Lemon Regs. 442 and 441. Arndt. 1] 

Lemons Grown In California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

summary: This action establishes the 
quantity of California-Arizona lemons 
that may be shipped to the fresh market 
during the period December 18-24,1983, 
and increases the quantity of lemons 
that may be shipped during the period 
December 11-17,1983. Such action is 
needed to provide for orderly marketing 
of fresh lemons for the periods specified 
due to the marketing situation 
confronting the lemon industry. 
dates: The regulation becomes effective 
December 18,1983, and the amendment 
is effective for the period December 11- 
17.1983. 

for further information contact: 

William J. Doyle. Chief. Fruit Branch, 
F&V, AMS, USDA, Washington. D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “non-major" rule. William 
T. Manley. Deputy Administrator, 
Agricultural Marketing Service, hsa 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

This final rule is Issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910) regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agricultural Marketing Agreement Act 


of 1937, as amended (7 U.S.C 801-674). 
The action is based upon the 
recommendations and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is hereby found that this 
action will tend to effectuate the 
declared policy of the Act. 

This action is consistent with the 
marketing policy currently in effect. The 
committee met publicly on December 13, 
1983, at Redlands. California, to 
consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified weeks. The committee 
reports the demand for lemons is good. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation and amendment are based 
and the effective date necessary to 
effectuate the declared policy of the Act. 
Interested persons were given an 
opportunity to submit information and 
views on the regulation at an open 
meeting, and the amendment relieves 
restrictions on the handling of lemons. It 
is necessary to effectuate the declared 
purposes of the Act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

List of Subjects in 7 CFR Part 910 

Marketing agreements and orders, 
California, Arizona, Lemons. 

PART 910-1 AMENDED) 

1. Section 910.742 is added as follows: 

4 910.742 Lemon Regulation 442. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period December 18, 
1983, through December 24,1983, is 
established at 250,000 cartons. 

2. Section 910.741 Lemon Regulation 
441 (48 FR 55103) is revised to read as 
follows: 

5 910.741 Lemon Regulation 441. 

The quantity of lemons grown In 
California and Arizona which may be 


handled during the period December 11, 
1983. through December 17.1983 is 
established at 280.000 cartons. 

(Secs. 1-19,48 Stat. 31. as amended: 7 U.S.C 
601-674) 

Dated: December 15.1983. 

Russell L. Hawes, 

Acting Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 

|FR Doc 63-J3&S1 Filed 12-1V-S3.12 10 pm] 

eriLJMQ COOC S410-43-M 


7 CFR Part 1033 

Milk In the Ohio Valley Marketing Area; 
Order Suspending Certain Provisions 
of the Order 

aqency: Agricultural Marketing Service. 
USDA. 

action: Suspension of rules. 

summary: This action suspends certain 
provisions affecting the regulatory 
status of fluid milk plants under the 
Ohio Valley order. The suspension 
makes inoperative for December 1983 
the requirement that a distributing plant 
must dispose of not less than 50 percent 
of its receipts on routes to qualify as a 
pool plant. 

The action was requested by a 
proprietary handler operating four 
distributing plants that are fully 
regulated under the order. This 
emergency action is needed to maintain 
pool status for the handler's distributing 
plants and to assure producer status for 
dairy fanners who have been associated 
with such plants and who have regularly 
supplied the market's fluid milk needs. It 
Is also needed to accommodate the 
efficient disposition of the market's 
reserve milk supplies. The suspension is 
based on the record of a public hearing, 
held at Columbus, Ohio, on October 12 
and 13. where this particular pooling 
requirement was an issue. 

EFFECTIVE date: December 18.1983. 

FOR FURTHER INFORMATION CONTACT: 
Maurice M. Martin, Marketing 
Specialist, Dairy Division. Agricultural 
Marketing Service. U.S. Department of 
Agriculture. Washington, D.C 20250, 
(202) 447-7183. 

SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding: 

Notice of Hearing: Issued September 
26,1983; published September 29,1983, 
(48 FR 44565). 
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William T. Manley, Deputy 
Administrator. Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. This action lessens the 
regulatory impact of the order on certain 
milk handlers and tends to ensure that 
dairy fanners will continue to have their 
milk priced under the order and thereby 
receive the benefits that accrue from 
such pricing. 

This order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937. as amended (7 U.S.C. 001 ct 
seq.). and of the order regulating the 
handling of milk in the Ohio Valley 
marketing area. 

It is hereby found and determined that 
for the month of December 1963. the 
following provisions of the order do not 
tend to effectuate the declared policy of 
the Act: 

In ( 1033.12. paragraph (a)(2). 

Statement of Consideration 

This action is based on the record of a 
public hearing held on October 12 and 
13 at Columbus, Ohio, to consider 
certain proposed amendments to the 
Ohio Valley order. The suspension 
makes inoperative for December 1983 
the requirement that a distributing plant 
must dispose of not less than 50 percent 
of its receipts on routes to qualify as a 
pool plant. 

The action was requested by Beatrice 
Foods Company, a proprietary handler 
who operates four pool distribution 
plants under the order. The handler 
states that fluid milk sales of the four 
plants will be lower in December 
because schools will be dosed for the 
holidays and such plants will be unable 
to meet the minimum route disposition 
requirement for pool status. 

At the October hearing. Beatrice 
Foods Company proposed that the route 
disposition requirement be reduced by 
10 percentage points each month. The 
handler claims that the same marketing 
conditions which prompted its proposal 
for a permanent order change in this 
regard has caused pool qualification 
problems for the handler’s distributing 
plants in the past two months. For 
instance, in October and November, it 
was necessary for the handler to de pool 
some of the milk of certain producers 
and to assign some producers to other 
pool plants in order to maintain pool 
status for such distributing plants. These 
inefficient marketing adjustments were 
costly to the handler. 

The handler's pooling problem will be 
even more severe in December because 
schools will be closed for the holidays. 
The handler will be unable to meet the 


route disposition requirement in 
December without making additional 
uneconomic marketing adjustments. 
Such adjustments waste energy and the 
handler's cost of operations. 

Whether or not the total route 
disposition requirement for distributing 
plants should be reduced, and to what 
extent, is a matter to be decided after 
the hearing record and post-hearing 
briefs have been thoroughly analyzed. It 
is apparent, however, that if no 
suspension action is taken, the handler 
will be forced to make many 
uneconomic milk adjustments to 
maintain pool plant status for its 
distributing plants and to ensure 
producer status for as much of the milk 
as possible of those dairy fanners who 
have been historically associated with 
such plants and the market’s fluid milk 
needs. 

There is not adequate time to resolve 
the handler’s pooling problem for 
December 1983 by following the order 
amendment process. A suspension is the 
only practical means of providing the 
immediate relief sought by proponent. 
Such action is warranted because it will 
promote orderly marketing pending the 
final outcome of this issue based on the 
conclusion of the hearing proceeding. It 
is unlikely that this one-month 
suspension of the pooling requirement 
for distributing plants will have a 
significant adverse impact on producers 
or handlers serving the market. 

However, it will eliminate the possibility 
of a handler making certain uneconomic 
adjustments to maintain pool plant 
status for its distributing plants and 
producers status for the milk of dairy 
fanners who have been historically 
associated with such plants and the 
market's fluid milk needs. Such action 
will also facilitate the disposal of the 
market's reserve milk supplies in 
December. For these reasons, the 
suspension should be and hereby is 
granted. 

Jt is hereby found and determined that 
thirty days’ notice of the effective date 
hereof is impractical, unnecessary and 
contrary to the public interest in that: 

(a) The suspension is necessary to 
reflect current marketing conditions and 
to assure orderly marketing conditions 
in the marketing area in that substantial 
quantities of milk of producers who 
have regularly supplied this market 
otherwise could be excluded from the 
rnarketwide pool; 

(b) This suspension does not require 
of persons affected substantial or 
extensive preparation prior to the 
effective date; and 

(c) The marketing problems that 
provide the basis for this suspension 
action were fully explored at a recent 


public hearing held on October 12 and 
13. where all of the market's interested 
parties had the opportunity to be heard 
on thiB issue. 

Therefore, good cause exists for 
making this order effective upon 
publication in the Federal Register. 

It is therefore ordered\ That the 
uforesaid provisions in J 103312 of the 
Ohio Valley order are hereby suspended 
for December 1983. 

F.ffective Date: December 18,1983. 

(Sec a. 1-19. 48 Slat 31, ft) amended; 7 U S.C. 
801-674) 

List of Subjects in 7 CFR Part 1033 

Milk marketing orders. Milk, Dairy 
products. 

Signed at Washington. D C, om December 
12, 1983. 

Karon Darling. 

Deputy Assistant Secretary. Marketing and 
Inspection Services, 

(PR Doc 83-39202 K>W U-IS-8* *43 awi) 

attUMO coot 3410-42-* 


Farmers Home Administration 

7 CFR Parts 1805, 1903 and 1960 

District Internal Reporting 
Requirements 

agency: Farmers Home Administration. 
USDA. 

actio*: Final rule. 

summary: The Fanners Home 
Administration (FmHA) revises and 
redesignates its Voluntary Debt 
Adjustment regulation and also revises 
its Special Servicing of Delinquent and 
Problem Case FmHA Borrowers 
regulation by amending how Fml IA 
District Directors report voluntary debt 
adjustment concerns and delinquent/ 
problem case reviews to Fml 1A State 
Directors. The discontinued use of the 
form which FmHA District Directors 
have been using in reporting these 
matters to FmHA State Directors has 
created the need for a new way of 
reporting. The intended effect of this 
action is to provide for such a reporting 
method. 

EFFECTIVE oati: December 10.1983. 

FOR FURTHER INFORMATION CONTACT. 

George S. W. Marvin. Program Analysis. 
Planning and Analysis Staff. USDA. 
FmHA. Room 537. Presidential Building. 
Hyattsville. MD. Telephone (301) 438- 
7915. 

SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA procedures established in 
Secretary’s Memorandum 1512-1 which 
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implements Executive Order 12291 and 
has been determined to be exempt from 
those requirements because it involves 
only internal Agency management. Only 
the method used by FmHA District 
Directors in reporting voluntary debt 
adjustment concerns and delinquent/ 
problem case reviews to FmHA State 
Directors is affected. The public is 
therefore not affected. 

It is the policy of this Department that 
rules relating to public property, loans 
grants, benefits, or contracts shall be 
published for comment notwithstanding 
the exemption in 5 U.S.C. 553 with 
respect to such rules. This action, 
however, is not published for proposed 
rulemaking since the purpose of this 
action involves only internal Agency 
management and publication for 
comment is unnecessary. 

The Catalog of Federal Domestic 
Assistance programs affected are: 

10.404 Emergency loans 

10.405 Farm Labor Housing Loans and 
Grants 

10.400 Farm Operating Loans 

10.407 Farm Ownership Loans 

10.408 Grazing Association Loans 

10.409 Irrigation, Drainage, and other 
Soil and Water Conservation Loans 

10.410 Low to Moderate Income 
Housing Loans 

10.411 Rural Housing Site Loans 

10.413 Recreation Facility Loans 

10.414 Resource Conservation and 
Development Loans 

10.415 Rural Rental Housing L^ans 

10.416 Soil and Water Loans 

10.417 Very Low-Income Housing 
Repair Loans and Grants 

10.418 Water and Waste Disposal 
Systems for Rural Communities 

10.419 Watershed Protection and FLvod 
Prevention Loans 

10.420 Rural Self-Help Housing 
Technical Assistance 

10.421 Indian Tribes and Tribal 
Corporation Loans 

10.422 Business and Industrial Loans 

10.423 Community Facilities Loans 

10.428 Economic Emergency Loans 

10.429 Above Moderate Income 
Housing Loans 

This document has been reviewed in 
accordance with 7 CFR Part 1901. 
Subpart G, "Environmental Impact 
Statements,” FmHA has determined that 
this action does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and, 
in accordance with the National 
Environmental Policy Act of 1969, Pub. 

L. 91-190. an Environmental Impact 
Statement is not required. 

list of Subjects 

7 CFR Pari 1805 
Credit. Rural areas. 


7 CFR Part 1903 

Accounting. Loan programs— 
agriculture. Rural areas. 

7 CFR Part I960 

Credit. Loan programs—agriculture. 
Rural areas. 

Therefore, Chapter XVIII. Title 7, 

Code of Federal Regulations is amended 
as follows: 

PART 1805—(RESERVED] 

1. Part 1805 is redesignated as Subpart 
A of new Part 1903 and revised to read 
as set forth below. Part 1805 is reserved. 

PART 1903—VOLUNTARY DEBT 
ADJUSTMENT 

Subpart A—Voluntary Debt Adjustment 

Sec. 

1903.1 General. 

19032 Policy. 

1903.3 Responsibility. 

1903.4- 1903.8 (Reserved) 

1903-9 Procedure. 

1903.5- 1903.50 (Reserved] 

Authority: 7 U.S.G 19ftO; 7 CKR 2.23. 2.70. 

Subpart A—Voluntary Debt 
Adjustment 

§ 1903.1 General. 

This subpart prescribes the policies, 
responsibilities, and procedures in the 
voluntary adjustment of debts of 
applicants for loans from the Farmers 
Home Administration (FmHA), 
borrowers, and other farmers, ranchers, 
farm cooperatives, private domestic 
corporations, and partnerships that will 
manage and operate not larger than 
family farms, who request such services. 

$1903.2 Policy. 

(a) When the adjustment of debts 
appears necessary to establish a 
financial position which Is compatible 
with debt payment ability, voluntary 
debt adjustment assistance will be 
provided in accordance with the 
provisions of this subpart to applicants 
for FmHA loans, and borrowers, as 
needed, and to others upon request. It is 
not the policy, however, to assist 
borrowers or entities in avoiding the 
payment of any obligation which Is 
within their reasonable ability to pay. 
Adjustments will be made on the basis 
that each debtor will meet that debtor's 
obligations to the extent possible 
consistent with the debtor's repayment 
ability. 

(b) Debts owed to the FmHA will not 
be adjusted pursuant to this subpart but 
will be considered for settlement in 
accordance with Part 1664 of this 
chapter (FmHA Instruction 456.1) or for 
release of personal liability in 


accordance with Subpart A or Part 1872 
of this chapter (FmHA Instruction 465.1). 

$ 1903.3 Responsibilities. 

(a) Debtors should negotiate, after 
considering all available resources and 
income, with their creditors for an 
adjustment of their debts. Debtors are 
responsible to provide full information 
to the County Supervisor regarding their 
resources, potential income, family 
situation, and financial obligations. 
Debtors should also understand that it is 
their responsibility to comply with the 
conditions specified in the negotiated 
debt adjustment agreements. 

(b) County Supervisors are 
responsible for the evaluation and 
analysis of the debtor's needs and will 
inform debtors of the circumstances 
which make debt adjustment 
arrangements necessary and the nature 
of the debt adjustments which will have 
to be accomplished to enable them to 
meet their debt payment obligations. 
County Supervisors also are responsible 
for training other County Office 
personnel in performing debt adjustment 
services and for informing the County 
Committee with respect to voluntary 
debt adjustment policies and 
procedures. The advice of the County 
Committee in performance of this 
service will be used when advantageous 
in routine cases and in all instances 
when the debtor has an involved 
financial situation which is difficult to 
adjust. 

(c) District Directors, with assistance 
from other State staff members, as 
needed, are responsible for the training 
of County Supervisors. They will keep 
currently informed regarding the extent 
to which voluntary debt adjustment is 
being provided In a County Office area 
and the effectiveness of such services. 
District Directors will report to the State 
Director, as required, on the monthly 
activity report regarding: (1) The 
adequacy and effectiveness of voluntary 
debt adjustment activities in each 
County Office; (2) corrective action 
taken or to be taken: and (3) assistance 
needed from the State Director or other 
State staff members. 

(d) State Directors are responsible for 
seeing that an effective voluntary debt 
adjustment assistance program is 
carried out in the State(s) in accordance 
with the policies and procedures set 
forth in thi9 subpart. They will keep 
informed concerning the Agency's 
accomplishments in providing this 
service. Training or other corrective 
actions will be initiated by State 
Directors as necessary to assure that 
adequate, effective voluntary debt 
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adjustment services are made available 
in each County Office area. 

5 5 1903.4-1903.8 (Reserved) 

5 1903.9 Procedure. 

(a) Application process. Requests 
from all applicants for voluntary debt 
adjustment will be made on Form FmHA 
410-1. “Application for FmHA Services.** 
Complete information concerning the 
debtor's resources, potential income, 
family situation and financial 
obligations will be fully documented. 
This will be accomplished through the 
development of Forms FmHA 431-Z 
"Farm and Home Plan," FmHA 431-3, 
“Household Financial Statement and 
Budget" and FmHA 431-4. "Business 
Analysis—Nonagriculturol Enterprise," 
as appropriate, to the extent necessary 
in each case. 

(b) Debt adjustment process. If it is 
found that a debtor's financial situation 
and debt paying ability is such that debt 
adjustment is necessary, one or more of 
the following actions will be taken: 

(1) Rearrangement of payment terms . 
If the debt is within the debtor's ability 
to repay over a reasonable period of 
time, the creditor(s) will be informed of 
the needs to extend the time for 
repayment and the nature of the 
adjustments in the payment 
arrangement which will be required to 
enable the debtor to retire the debt in an 
orderly manner. This may require such 
changes as reamortization, 
rearrangement of payment dates, or 
suspension of payments during periods 
of low income. 

(2) Reduction of debts . If the debtor 

cannot be expected to pay the debtor's 
creditors) in a reasonable period of 
time, an amount which can be repaid 
will be determined. The creditor(s) will 
be advised regarding the amount of 
reduction in indebtedness that will be 
necessary in line with this 
determination, taking into consideration 
the priority of liens involved, the 
security for the debts, and other 
pertinent factors. , 

(3) Other methods. It'may be 
necessary in some cases to: (a) Reduce 
interest rates: (b) transfer to a creditor 
some property not needed in the furm 
business in exchange for a full or partial 
release from an obligation: (cj work out 
various other arrangements with 
creditors: or (d) change creditors if 
necessary to enable the debtor to obtain 
terms he can meet. 

(4) Combination of methods. The more 
complex cases may require a 
combination of methods to accomplish 
adjustments which will be reasonable 
and equitable to all parties of interest. 
The most equitable method for all 


parties of interest should be chosen 
which will bring the total indebtedness 
within the debtor's ability to pay in an 
orderly manner. 

(c) Failure to reach an agreement 
When a satisfactory adjustment cannot 
be reached with creditors on an 
individual basis, it usually will be 
advisable to invite part of all of such 
creditors to attend a meeting of the 
debtor, the County Supervisor, and the 
County Committee for the purpose of 
discussing the debtor's situation and 
attempting to arrive at appropriate 
adjustments. In the event the suggested 
adjustments are not satisfactory to the 
creditors they should be invited to make 
alternative proposals for the adjustment 
of the dcbt(s) they hold. 

(d) Recording agreements. Form 
FmHA 403-1, "Debt Adjustment 
Agreement," will be used in all cases, if 
possible, to record agreements reached 
for adjustments. Agreements which are 
obtained through the use of other forms 
or media will be filed in the case file or 
recorded in the running case record. 

$§ 1903.S-1903.50 (Reserved) 

PART 1960—GENERAL 

Subpart A—Special Servicing of 
Delinquent and Problem Case FmHA 
Borrowers 

Z In 5 1960.5, paragraphs (c) (6) and 
(7) are revised to read as follows: 

4 1960.5 Conducting the annual review. 

• • • • • 

(c) * • • 

(6) The District Director will report to 
the State Director as required by State 
supplement when the annuul review of 
all delinquent and problem cases has 
been accomplished in each County 
Office unit. 

(7) As the District Director follows up 
on the actions taken in accordance with 
the provisions of $ 1960.13(a) of this 
subpart, appropriate notations will be 
made on the District Director's list of 
delinquent or problem case borrowers to 
keep it up-to-date along with the 
appropriate notations in the running 
case record. Progress in servicing cases 
will also be reported to the State 
Director as required by State 
supplement. 

Authorities: 7 U.S.C 1909: 7 CFR 2.23; 7 
CFR 2.79. 

Dated: December 22.1983. 

Charles W. Shuman. 

Administrator. Farmers Home 
A tfministration. 

|Ht Doc BVSSm SM *4I> «m| 

BILLING COOC M10-07-M 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 121 

Procedures of the Office of Hearings 
and Appeals for Determining Appeals 
of Size Status and Product or Service 
Classifications 

AGENCY: Small Business Administration. 
action: Final rule. 

summary: SBA is amending its 
procedural rules concerning size 
determination and product or service 
classification appeals. These changes 
reflect the shift of decisionmaking 
authority for such appeals from the Size 
Appeals Board to the Office of I iearings 
and Appeals and effect a more efficient 
means for obtaining complete and 
reliable evidentiary records upon which 
to predicate the Agency's final size and 
product or service classification 
decisions. 

oate: These rules are effective 
December 23,1962. 

FOR FURTHER INFORMATION CONTACT: 

Roger Jones. Assistant Administrator. 
Office of Hearings and Appeals, Small 
Business Administration* 1441 L Street. 
NW„ Washington, D.C. 20410, (202) 053- 
6805. 

SUPPLEMENTARY INFORMATION: On 

August Z 1983. the Small Business 
Administration (SBA) published 
proposed rules amending its procedures 
for considering and deciding appeals 
from size determinations and from 
product or service classifications. 48 FR 
34968. The proposed rules were intended 
to avoid scheduling difficulties and 
delays previously associated with 
resolution of such appeals by the Size 
Appeals Board (Board) and to institute 
procedures that would better satisfy the 
requirements of due process by 
providing a more fair and efficient 
means for obtaining complete and 
reliable evidence upon which to base a 
final decision in such appeals. The rules 
proposed to abolish the Board and to 
establish procedures by which an 
appeal would be decided by a panel of 
three judges assigned to SBA's Office of 
I Iearings and Appeals (OHA). one of 
whom would be designated the 
Presiding fudge and would munage the 
case on appeal. In recognition of the 
essentially adjudicative nature of size 
and product or service classification 
determinations, the proposed 
regulations accorded the panel broad 
judicial powers, including the authority 
to administer oaths, to issue subpoenas 
and to conduct oral hearings or 
telephone conferences when warranted 
because of a genuine dispute regarding a 
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material fact of deciBional significance 
that cannot be resolved except by 
confrontation of witnesses. 

Several other requirements were also 
proposed in light of the adjudicative 
nature of the decisionmaking process 
involved. The proposed regulations 
required that copies of all filings be 
served on all participants in the 
proceeding, prohibited ex parte 
communications between participants 
and any member of the OH A panel on 
questions of fact or law at issue in the 
appeal, and required that the decision 
rendered be based only on materials 
contained in the record, including any 
recording or transcript of any oral 
hearing or telephone conference 
conducted in the proceeding. As under 
the present rules, the panel was to 
review the case de novo and to make its 
own determination as to the weight of 
the evidence. Unlike the present rules, a 
decision agreed to by a majority of the 
panel was to be final unless it was 
shown, within 30 days of the decision, 
that newly discovered evidence of 
decisional significance had become 
availabte. 

The proposed rules were drafted to 
coordinate with proposed changes in 
SBA *9 substantive rules governing size, 
which were published on May 6,1983. 48 
FR 20560. Each set of rules was to be 
commented on and made effective 
separately: the comment period for the 
procedural rules terminated on 
September 1,1983. Although it is 
anticipated that the proposed 
substantive and procedural rule 
revisions will eventually be integrated 
into a new Part 121. the procedural rules 
here finalized have been numbered to 
coordinate with the present rules in Part 
121 and will replace $ 121.3-6 of the 
present regulations. The following 
discussion references the numbering in 
the proposed rules. Citations to the final 
rules are noted in parentheses. 

Three commenters responded to the 
Notice of Proposed Rulemaking. Their 
comments covered various issues 
ranging from the nature of the 
decisionmaking process in general to 
procedural specifics, such as service 
requirements and time limits imposed 
for the filing of documents. Two 
commenters suggested that SEA take a 
more active role in investigating the size 
status of a protested concern, rather 
than relying on the private prolestant to 
prosecute its allegations with respect to 
size. One of these commenters suggested 
that SBA be a party to the appeal, 
introducing evidence and cross- 
examining witnesses if an oral hearing 
is required, “to make certain that the 
record upon which a decision is to be 


made is sufficiently complete to assure 
attainment of the fundamental purposes 
of the Act/' This commenter argued that 
the private protestant frequently lacks 
the requisite knowledge and time 
resources to insure a thorough 
investigation of the size of the protested 
concern and that even the availability of 
the subpoena power under proposed 
§ 121.11(u). (5 121.3-6fw)), would be 
ineffective to aid private prosecution of 
a size appeal. The second commenter 
suggested that the regional offices be 
eliminated from the size determination 
process because of staff and budget 
constraints and inconsistencies among 
regional office decisions and that OHA 
be required to conduct an independent 
investigation incident to an initial size 
decision. This commenter also 
complained that the present procedures 
are particularly deficient with respect to 
the recertification process because 
"interested parties are neither notified 
nor permitted to take part in the 
recertification process, and regional 
offices do not conduct any independent 
investigation." Thus, it alleges, large 
concerns manipulate the size 
determination process by obtaining 
recertification in a nonadversaria 1 
context, hoping that the protest and 
appeal with respect to a specific 
procurement will not be completed 
before the contract on that procurement 
is awarded. 

Although SBA recognizes that 
protestants frequently lack the 
knowledge and resources necessary to 
adequately investigate a protested 
concern's size status, it is important to 
note that, at the regional office level, the 
burden of proof in an initial size 
determination or a recertification rests 
with the protested concern. Thus, once a 
protestant has articulated a sufficiently 
specific objection regarding a concern's 
size (or a concern is determined to be 
large, in the case of recertifications), it is 
incumbent upon the protested concern 
to provide evidence required by SBA in 
order to meet its burden of proof. SBA 
continues to view the program of self¬ 
policing envisioned by the present rules 
as a viable and valuable method for 
identifying businesses that may be 
ineligible to bid on particular contracts 
set aside for small businesses, and for 
rebutting evidence presented by 
protested concerns. SBA has facilitated 
increased Involvement by protestant* 
and other interested participants at the 
appeal stage, by requiring that 
participants in a size appeal serve 
copies of all filings on other participants 
in order to afford them an opportunity 
for response to those filings, if SBA is to 
accommodate the competing interests of 


adequate due process with.the time 
exigencies Inherent in the procurement 
process, as well as the limited staff 
resources available for processing size 
case, such self-policing is essential. 

Thus, the definition of "party," which 
has been added as 5 121.3—0(b)(3) of the 
final rules and which is discussed 
below, does not specifically include 
SBA. 

Section 121.11 (a) and (g). (3 121.3-6 
(c) and (ii)). of the proposed regulations 
tracked the present regulations by 
providing that an appeal may be filed by 
"any interested party adversely 
affected" by a regional office size 
determination or by a product or service 
classification made by a contracting 
officer, and by providing that "any 
interested party" may file a signed and 
verified statement supporting or 
opposing an appeal and presenting 
appropriate argument and evidence. 

One commenter questioned whether the 
term "interested party" is synonymous 
with "person" or whether it designates 
participation in the proceeding. The 
commenter requested that the term be 
clarified. * 

The preamble to the proposed rules 
stated, with respect to the term 
"interested party adversely affected" 
and the issue of standing to appeal, that 
the field of potential appellants had 
been neither widened nor constricted by 
certain working changes effected in the 
proposed rule. The term "adversely 
affected" as a modifier of the term 
"interested party" is grounded in the 
concept of "direct economic effect" and 
has consistently been limited to other 
bidders or offerors in the procurement at 
issue in the size protest and appeal. 

Such bidders or offerors need not have 
participated in the size proceeding 
before the regional office. Thus, for 
example, only SBA has standing to 
challenge the size of a Section 8(a) firm 
because Section 8(a) contracts are 
noncompetitive. Size Appeal of NojaL 
Inc,. No. 1100 (November 22.1977). 
Likewise, large concerns have 
traditionally been barred from filing 
protests or appeals because they are 
prohibited from competing with the 
protested concern on the solicitation. 
Size Appeal of Fermont Division, 
Dynamics Corporation of America , No. 
1366 (August 8.1980). See also Size 
Appeal of Dairy lea Cooperative. Inc*. 
No. 1236 (January 30,1979) and Size 
Appeal of Susse Chalet, No. 1478 
(August 21.19B1). 

The term "interested party." as it 
relates to participants other than the 
appellant, also requires clarification. 
Under present 3 121.3-6 (c) and (d), the 
Board must notify all "known interested 
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parties” of the filing of an appeal may 
provide such interested parties with a 
copy of the Notice of Appeal, and may 
also consider filings made by such 
interested parties ”as to why the appeal 
should or should not be denied/' The 
concept ‘'interested party.” as it applies 
to participants that are neither 
appellants nor the object of the appeal, 
has not been interpreted in prior Board 
decisions. However, it is obvious, from a 
review of present 5 121.3-8 (c) and (d). 
that the purpose of inviting comments 
from "interested parties” has been to 
augment SBA's ability to gather 
information and arguments germaine to 
the size issue, from whatever credible 
quarter available. The Board has 
acknowledged that it ha9 "encouraged 
size information from all sources.” a 
policy that is essential to the self 
policing program implemented in the 
regulations. Size Appeal of Fernwnt 
Division, supra. In order to facilitate 
such participants' continued meaningful 
involvement and contributions in size 
appeals, proposed i 121.11(d). (5 121.3- 
6(f)). required that the Notice of Appeal 
be served on all "interested parlies” 
identified or identifiable at the time the 
Notice of Appeal is filed. At this point, 
service would most probably be limited 
to any persons who had participated in 
the proceeding at the protest level. 
Section 121.11(1) (5 121.3-6(n)), required 
that all pleadings, motions and other 
documents filed in the size appeal be 
served upon "all other parties;” 

5 121.11(g). (} 121.3-6(1)), like present 
5 121.3-6(d). permitted "interested 
parties" to file comments. Thus, once a 
participant, other than the appellant or 
the concern whose size was in question, 
had submitted statements under 
S 121.11(g). it was entitled to service of 
copies of all successive pleadings made 
by any other participant. Use of the term 
"interested parties” in $ 121.11(g) of the 
proposed regulations may have been 
confusing, however, because it implied 
that all contributors under paragraph (g) 
would be accorded party status. SBA 
has amended } 121.3-6(i) of the final 
rules by substituting the turm 
"interested person" ("person" is defined 
in { 121.3—6(b)(1) of the final rules) to 
emphasize that the filing of a statement 
under S 121.3-6(i) of the final rules 
entitles the one making it to only 
conditional, limited participation in the 
proceeding. Anyone making such a filing 
will be entitled to service of all 
subsequent pleadings and may make 
such other filings as ore requested or 
deemed appropriate by the Presiding 
Judge. However, such a participant will 
be accorded party status only if the 
Presiding Judge determines that it is a 


necessary party or if the Presiding Judge 
decides to accord such status as a 
matter of discretion. If accorded party 
status, such a participant will be entitled 
to full participation in the proceeding. 
Section 121.3-8(o}(5) of the final rules 
establishes the Presiding Judge's 
authority to accord party status. In 
response to a comment concerning res 
judicata made by one commented the 
definition of “party” in } 121.3-6(b)(3) 
and the provisions of $ 121.3-8(1) 
concerning the effect of the decision 
provide that all parties, including "all 
alleged affiliates of (the protested) 
concern that participate or are 
specifically afforded the opportunity to 
participate in the proceeding by the 
Presiding Judge” will be bound by the 
panel's decision. Several other, 
conforming changes have been made in 
other provisions of the final rules to 
distinguish among the rights and 
obligations of "parties," "persons.” and 
"participants.” See , e.g.. § 121.3-6 (f). (g). 
fh),(j). (PJ. IqJ. (r). (a), (t). (u). and (v). 

A final comment relating to the nature 
and scope of the appellate process 
criticized the prohibition in proposed 
5 121.11(f). $ 121.3—6(h)). against raising 
new issues on appeal. The commenter 
argued that the exception for new issues 
whose consideration "is determined to 
be necessary to prevent manifest 
injustice to a party and [whose earlier 
omission was) not due to any fault or 
omission by the party” is insufficient to 
achieve the stated purposes of the Small 
Business Act. and requested that the 
exception criteria be broadened. The 
criteria are not new. but were adopted 
from 5 121.3-6{b) of the present 
regulations. SBA is convinced that the 
exception noted provides sufficient 
latitude to the Presiding Judge in 
deciding whether to consider an issue 
that is raised for the first time on appeal, 
and SBA declines to adopt the proposed 
revision. 

The preamble to the proposed rules 
stated that the present summary 
dismissal procedures, which permit 
determinations by a single 
decisionmaker (the Chairman of the 
Board), were being eliminated and that 
all procedural and substantive issues 
would be disposed of by decision of a 
majority of the three judge panel 
assigned to the specific appeal. One 
commenter stated that, because the 
rules do not specifically provide for 
summary dismissal of an appeal, "the 
proposed regulations provide no 
procedures for 'disregarding* untimely 
and unspecific appeals.” The commenter 
suggested the addition of a summary 
dismissal section to cure this alleged 
defect. The suggestion assumes that the 


only prohibition against certain defects 
presently enumerated in the summary 
dismissal provisions of { 12t.3-6(h) are 
contained in that section and that, 
without the inclusion of summary 
dismissal procedures in the new rules. 
OHA will be prohibited from denying or 
dismissing appeals that are untimely, 
unspecific, extrajurisdictiona! or moot. 
That's not the case. Authority for 
dismissing untimely or unspecific 
appeals presently derives, and will 
continue to derive, from OHA's 
authority to dismiss or deny appeals 
that do not comply with the rules in Part 
121. This authority includes the rule in 
proposed 5 121.11(d)(4). (5 121.3-8(0(4)), 
which requires articulation of the 
specific basis for an appeal, and the rule 
in proposed 5 121.11(c). (§ 121.3-6(e)) 
which prescribes the time limits for 
filing an appeal. Dismissals based on 
mootness or lack of jurisdiction are 
proper under general principles of 
administrative law and will be 
undertaken on that authority. It is 
anticipated that little controversy will 
attend a panel decision on such issues. 
Therefore, no significant time saving 
would be occasioned through their 
disposition by a single decisionmaker, 
and inclusion of provisions for summary 
dismissal by the Presiding Judge is 
unnecessary. 

Several comments were received 
concerning such varied issues as time 
limitations, service requirements, 
verification of filings, and the subpoena 
power. One commenter complained that 
the time limits imposed for filing 
appeals, for filing comments, for filing 
motions to correct transcripts or to 
challenge use of ofBcial notice in a 
decision, and for filing proposed findings 
of fact, were unrealistic because they 
did not account for irregularities in mail 
service and for the time required for 
intra-agency delivery to OHA. With 
respect to the time limits for filing a 
motion challenging official notice taken 
in the course of deciding an appeal, the 
commenter also questioned whether the 
time limit applied to the mere request to 
make a contrary showing or whether it 
required full articulation of the 
argument. 

SBA agrees that the unpredictability 
of the mail service and complications 
associated with Intra-agency transmittal 
of filings to OHA present substantial 
problems for those attempting to meet 
the time limits imposed in the proposed 
rules. Because it is impossible to predict 
the time lag between mailing of a 
document and its receipt by OHA with 
any meaningful degree of accuracy, and 
because the proposed time limits based 
on receipt were thus unrealistic, SBA 
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will determine timeliness based on the 
postmark date for a filing. Thus, for 
example, an appeal from a size 
determmatioa regarding a pending 
procurement must be postmarked no 
later than five business days after 
receipt of the regional office 
determination. In addition, proposed 
} 121.11lp)(l), (S 121.3-6(rH1)), regarding 
use of official notice in rendering a 
tied son. has been clarified to show that 
all arguments and facts upon which the 
challenge is based must be presented 
within the prescribed time limit. Finally. 

5 121.11(h). f§ 121.3-60)). permits the 
Presiding judge to waive all time limits, 
except those relating to the filing of the 
Notice of Appeal, for good cause shown. 

A motion requesting an extension of 
time must be filed within the time period 
to which it applies. 

Another comment argued that the 
rules should prescribe the method of 
serving filings on other participants in 
the proceeding. SBA has amended 
proposed $ 121,11(1). (S 121.3-8(n)), to 
provide for service by either personal 
delivery or registered or certified mail 
and to require that all filings indude a 
signed certificate stating how and when 
such service was made. Another 
comment indicated that the verification 
requirements in proposed $ 121.11 (d) 
and (g) would create inconvenience and 
hardship in certain geographic or 
temporal contexts and suggested that 
the regulations merely inform the 
signatory of the provisions and penalties 
contained in 18 U.S.C. 1001, which reads 
as follows: 

Whoever. In any matter within the 
jurisdiction of any department or agency of 
the United States knowingly and willfully 
falsifies, conceals or covers up by any trick, 
scheme, or device a material fact or makes 
any false, fictitious or fraudulent statements 
or representations, or mokes or uses any false 
writing or documents knowing the same to 
contain any false, fictitious or fraudulent 
statement or entry, shall be fined not more 
than SIC,000 or imprisoned not more than five 
years, or both- 

SBA recognizes that obtaining the 
serv ices of a. notary may impose 
significant problems for some 
participants and has required instead, in 
} 121.3-6(n)f3) of the final rules, that a 
signed certificate be included with each 
submission stating that the signatory 
has read the document and certifies, 
under the penalty of perjury, that it is 
true and not filed for the purpose of 
delay or harassment. 

Another comment critized the absence 
of subpoena power with respect to SBA 
personnel or documents, arguing that 
SBA documents may be particularly 
important in size protests concerning 
Section 8(a) concerns and in appeals 


involving SBA solicitations. Under 
proposed 5 121.11(u)(1), (5 121.3- 
6{w)fl)). SBA has been exempted firum 
the subpoena power to avoid 
harassment and to protect those 
concerns about which SBA maintains 
information. However, proposed 
S 121.11(m) granted to the Presiding 
Judge a broad spectrum of powers 
including authorization to request the 
attendance of SBA employees, to take or 
cause depositions to be taken, to order 
other forms of discovery, and, by 
implication, to sanction those 
participants who decline to comply with 
such orders. Thus, the participant?* have 
an effective means for obtaining SBA 
documents and employee testimony in 
appropriate cases, despite the absence 
of the subpoena power. In order to 
clarify the Presiding Judge's authority 
with respect to enforcing discovery 
orders, { 121.3-6(o)(13) of the final rules 
has been expanded to enumerate the 
sanctions available for this purpose. In 
addition, documents in the custody of 
SBA may be sought under the Freedom 
of Information Act 
Another comment argued that waiver 
in proposed $ 121.11 (q)(3) of the right to 
participate further in the proceeding 
where a party fails to submit requested 
proposed findings of fact, conclusions of 
law and related memoranda. Is 
Draconian and argued that the penalty 
should be limited to waiver of the right 
to object to the findings and conclusions 
which the panel adopts. SBA has 
amended 5 121.3-6(s)f3) of the final rules 
accordingly. Another comment 
suggested that the rules specify that the 
appellant has the burden of proof to 
show that the regional office has erred. 
As a matter of law. the advocate of a 
proposition has the burden of proving 
that proposition. Thus, the appellant has 
the burden of proving that the regional 
office determination was in error. 
Nevertheless, because an explicit 
statement of this rule may aid in ihe 
appellant's comprehension of its 
obligations, a statement regarding the 
burden of proof on appeal has been 
included in 1121.3-6(h) of the final 
rules. 

Two issues, in addition to those raised 
by the comments, must also be 
addressed. Proposed 5 121.11(f) stated 
that the docket file, which includes the 
case file submitted by the SBA official, 
would be available for public inspection 
in OHA during normal business hours, 
excised of any properly restricted data. 
However, it has been customary to 
return the regional office file upon 
completion of a size appeal. SBA 
intends to continue this practice, and 
i 121.3-8fl)(3j of the final rules has been 
added to indicate that public access to 


the regional office file through OHA will 
terminate at the point the file is returned 
to the regional office. Finally. § 121.3- 
6(y) has been added to the final rules to 
indicate that the new procedures will 
apply to all size and product or service 
classification appeals that are pending 
before SBA on the effective date of 
these final rules. 

SBA hereby certifies that these 
regulations are procedural in nature, and 
do not constitute major regulations for 
the purpose of Executive Order 12291. In 
addition, for purposes of the Regulatory 
Flexibility Act. 5 U.S.C. 601 et seq.. these 
regulations if promulgated in final form 
would not have a significant economic 
impact on a substantial number of small 
entities. 

List of Subjects in 13 CFR Part 121 

Inventions and patents. Small 
businesses. 

PART 121—(AMENDED! 

Accordingly, pursuant to 15 U.S.C 
634(b)(7), SBA hereby amends Part 121 
of 13 CFR by revising { 121.3-6 as 
follows: 

5 121.3-6 Rules of Practice and Procedure 
for Size Determination and Product or 
Service Classification Appeals. 

(a) Jurisdiction of Office of Hearings 
and Appeals. The jurisdiction of the 
Office of Hearings and Appeals under 
this Part shall be limited, as specified in 
subparagraphs (1) and (2) of this 
paragraph, to appeals from size 
determinations and product or service 
classifications. No appeal will be 
permitted from an informal opinion or 
advice concerning a company's future 
small business size status based on 
proposed but unexecuted changes in its 
organization, management, or 
contractual relations, or a small 
business size standard established by 
the Small Business Administration for a 
particular industry or field of operation, 
or any of the accompanying size 
regulations. The Office of Hearings and 
Appeals will review appeals and make 
final decision* pursuant to the 
provisions of paragraphs (b) through (w) 
of this section, affirming, reversing or 
modifying: 

fl) Determinations as to a concern's 
small business size status made 
pursuant to 55 121.3-4 and 121.3-5 of 
this part (size determination); and 

(2) Classifications by contracting 
officers of the Standard Industrial 
Classification (SIC) code and/or the 
Small Business Administration (SBA) 
size standard applicable to a product or 
service for the purpose of government 
procurements and sales made pursuant 
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to 55 121.3-8 and 121.3-10 of this part 
(product or service classification). 

(b) Definitions. The following 
definitions shall apply to this section: 

(1) “Person” means and individual, 
partnership, corporation or association. 

(2) “Participant” means any party or 
person that makes a filing pursuant to 
this section. Except in the case of 
parties, participation in the proceeding 
may be limited at the discretion of the 
Presiding Judge. 

(3) “Party” means the appellant, the 
concern whose size is at issue and all 
alleged affiliates of such concern that 
participate or are specifically afforded 
the opportunity to participate in the 
proceeding by the Presiding Judge, the 
contracting officer in a product or 
service classification appeal, and any 
other participant so designated at the 
discretion of the Presiding Judge. Parties 
will have full rights of participation in 
the proceeding and will be bound by the 
decision of the panel. 

(c) Who may appeal . Appeals from 
size determinations and product or 
service classifications may be filed with 
the Office of Hearings and Appeals by 
any of the following: 

(1) Any interested person that has 
been adversely affected by a 
determination of a Regional 
Administrator, or his or her delegatee, or 
by the Associate Administrator for 
Finance and Investment made pursuant 
to 5 5 121.3-4 and 121.3-5 of this part: 

(2) Any interested person that has 
been adversely affected by a 
classification of a product or service by 
a contracting officer made pursuant to 
5 121.3-8 of this part; or 

(3) The Small Business Administration 
Associate Administrator for the Small 
Business Administration program 
involved. 

(d) Where to appeal. Written Notices 
of Appeal conforming to paragraph (f) of 
this section, may be mailed to the Office 
of Hearings and Appeals. Small 
Business Administration, Washington. 
D.C. 20418. or may be personally 
delivered to the Office of Hearings and 
Appeals at 2100 K Street NW.. 
Washington, D.C. A submission shall be 
deemed to be filed on the date it is 
mailed, as indicated by the postmark, or 
on the date it is personally delivered to 
the Office of Hearings and Appeals. 

(e) Time limits for appeal. The 
following time limits will apply to 
appeals filed pursuant to this section. 

(1) Except as provided in paragraph 
(e)(2) of this section, an appeal from a 
size determination shall be filed in 
writing no later than thirty (30) calendar 
days after the date of receipt of such 
determination. 


(2) An appeal from a size 
determination concerning a bidder or 
offeror in a pending procurement or a 
pending Government property sale shall 
be filed in writing no later than five (5) 
days, exclusive of Saturdays. Sundays, 
and legal holidays, after receipt of the 
determination made by a Regional 
Administrator, or his or her delegatee. 
Unless written notice of such an appeal 
is filed within the prescribed time limit, 
the appellant will be deemed to have 
waived all rights of appeal insofar as the 
pending procurement or sale is 
concerned, but the appeal may proceed 
to final determination and shall apply to 
future procurements and sales. 

(3) An appeal from a product or 
service classification shall be filed no 
later than ten (10) days, exclusive of 
Saturdays, Sundays, and legal holidays, 
before the bid opening day or deadline 
for submitting proposals or quotations in 
cases when the bid opening day or 
deadline for submitting proposals or 
quotations is more than thirty (30) days 
after the issuance of the invitation for 
bids or request for proposals or 
quotations. In cases where the bid 
opening day or deadline for submitting 
proposals or quotations is less than 
thirty (30) days after the issuance of the 
invitation for bids or request for 
proposals or quotations, the appeal shall 
be filed no later than five (5) days, 
exclusive of Saturdays. Sundays, and 
legal holidays, before the bid opening 
day or deadline for submitting proposals 
or quotations. An untimely appeal from 

a product or service classification will 
be dismissed. 

(f) Initiation of appeal. The document 
that initiates the appeal is hereafter 
called the Notice of Appeal. No 
particular form is prescribed for the 
Notice of Appeal. The appellant shall 
file the Notice of Appeal with the Office 
of Hearings and Appeals, in writing and 
in duplicate. In the case of telegraphic 
notices, a duplicate is not required: 
however, a telegraphic notice shall be 
confirmed by next day mailing of a 
written Notice, in duplicate. In 
accordance with paragraph (n) of this 
section, the Notice of Appeal shall be 
certified and a copy shall be 
concurrently serv ed by the appellant 
upon those parties and persons specified 
in paragraph (f)(6) of this section. Upon 
receipt of a copy of the Notice of 
Appeal, the Regional Office shall 
forthwith send the entire case file to the 
Office of Hearings and Appeals. The 
Notice of Appeal shall include the 
following information: 

(1) Name, address and telephone 
number of the party filing the appeal. 
Identification of the person to be 
contacted for service of correspondence. 


notices, orders, pleadings and requests 
for information pertaining to the appeal; 

(2) The substance and date of the size 
determination or product or service 
classification from which the appeal is 
taken, including identification of the 
concern whose size is being determined, 
or the SIC or SBA size standard being 
applied; 

(3) If applicable, the invitation for bids 
or contract number and date, and the 
name, address and telephone number of 
the contracting officer; 

(4) A full and specific statement of the 
reasons why the size determination or 
product or service classification 
appealed is alleged to be erroneous; 

(5) Presentation of arguments in 
support of such allegations; and 

(6) A statement certifying that copies 
of the Notice of Appeal have been 
served upon the following, where 
applicable: 

(i) The contracting officer; 

(ii) The Small Business 
Administration official whose 
determination is appealed; 

(iii) A protestant who is not the 
appellant; 

(iv) The concern whose size status is 
at issue; and 

(v) Any other identifiable interested 
person. 

(g) Notification of filing of appeal. The 
Office of Hearings and Appeals will 
notify the parties and persons specified 
in paragraph (f)(0) of this section of the 
date it received the Notice of Appeal 
and the docket number assigned 

(h) Scope of appeal and burden of 
proof. The Office of Hearings and 
Appeals will not consider issues not 
previously presented to the Small 
Business Administration official who 
made the size determination appealed 
unless such consideration is determined 
to be necessary to prevent manifest 
injustice to a party and such omission 
was not due to the fault of such party. 
The appellant shall have the burden of 
proof in the proceeding. 

(i) Statements of interested persons. 
After a Notice of Appeal has been filed, 
any interested person may file with the 
Office of Hearings and Appeals a signed 
statement, in duplicate, supporting or 
opposing the appeal and presenting 
appropriate argument and evidence. 

Such statement shall be filed no later 
than five (5) days, exclusive of 
Saturdays. Sundays, and holidays, after 
the receipt of the Notice of Appeal 
served pursuant to paragraph (f) of this 
section, and shall, in accordance with 
paragraph (n) of this section, be certified 
and concurrently served upon parties 
and persons specified In paragraph (f)(6) 
of this section. 
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(j) Enforcement and extensions of 
time limitations. Time limitations on all 
filings will be strictly enforced. Unless 
requested by the Office of Hearings and * 
Appeals, late filings and filings not 
specifically provided for in this section, 
may be disregarded to avoid delay in 
disposing of the appeal. In the exercise 
of discretion and for good cause shown, 
the Presiding Judge may. after notice to 
all participants, waive any time limit set 
forth in this section, other than those 
time limits set forth in paragraph (e) of 
this section. A motion for an extension 
of time must be filed within the time 
period to which it applies. 

(k) Docket file. Upon the receipt of a 
Notice of Appeal, the matter will be 
assigned a docket number. The docket 
file will consist of the Notice of Appeal, 
any responses thereto, the case file 
submitted by the Small Business 
Administration official, or any materials 
submitted by the contracting officer, 
including the related written 
determination of the official or officer, 
any additional pleadings, motions and 
other documents submitted pursuant to 
this section, unless not received into 
evidence by the Presiding |udge. the 
transcript or recording of any oral 
hearing or telephone conference, and 
any orders and decisions issued in the 
proceeding. 

(l) Public access to docket file. The 
following rules will apply regarding 
public access to the docket file for n 
proceeding: 

(1) Except as provided in paragraphs 
(!) (2) and (3) of this section, the docket 
file will be available for public 
inspection in the Office of Hearings and 
Appeals during normal business hours 
and copies of such material may be 
obtained upon payment of the 
applicable charges. 

(2) The following Information in the 
docket file shall not be subject to public 
inspection or copying: 

(i) Information subject to a protective 
order issued pursuant to paragraph 
(o)(2) of this section: and 

(ii) Any proprietary information the 
withholding of which is provided 
pursuant to paragraph (n) of this section, 
or which is identified and contained in 
the case file submitted by the Small 
Business Administration official or the 
contracting officer. 

(3) The case file submitted by the 
Small Business Administration official 
will be returned to such official upon 
termination of the proceeding. 

(m) Assignment of three judge panel 
Upon receipt of a Notice of Appeal, the 
Assistant Administrator for the Office of 
Hearings and Appeals will assign the 
appeal to a panel of three Judges, one of 
whom (the Presiding JudgeJ will be 


designated to preside over the panel. 

The panel will have jurisdiction to 
investigate and decide the controversy 
and to take such further appropriate 
action as may be necessary to issue a 
decision in the matter in accordance 
with applicable agency policy, 
precedent, and law. A decision agreed 
upon by a majority of the panel will be 
the final decision of the Small Business 
Administration. 

(n) Filing and service of pleadings. 

The following rules will apply to all 
pleadings, motions and other documents 
filed pursuant to this section. 

(1) Except as provided in paragraph 
(nj(2) of this section, all pleadings, 
motions, and other documents Bled 
pursuant to this section shall be served 
upon the Presiding Judge (once 
identified) and all other participants in 
the proceeding or their respective 
counsel or other representative in the 
proceeding, personally or by registered 
or certified mail, and shall be 
accompanied by certification of such 
service. 

(2) Tax returns, confidential data on 
SBA Form 355 and any other evidence 
that constitutes proprietary information 
need not be served, so long as such 
deletions are identified and described in 
the copies served pursuant to this 
paragraph. 

(3) All pleadings, motions and other 
documents filed pursuant to this section 
shall be signed by an authorized person, 
who shall state as follows: 

I have read this document and. under 
penalty to law and the sanctions imposed 
under 18 U.S.C. 1001, of which I am aware. I 
affirm that, to the best of my knowledge, the 
statements made herein are true and correct, 
and that this document is not being filed for 
the purpose of delay or harrassment. 

(o) Function of presiding judge. The 
Presiding Judge of the panel to which the 
appeal is assigned is authorized to act 
upon and to dispose of all relevent 
motions, petitons. and other pleadings; 
to obtain such competent, material, and 
relevant facts as the Presiding Judge 
may deem necessary to a proper and 
just determination of the matters at 
issue. In an oral hearing or by other 
appropriate means (including, for 
example, telephone conferences): and to 
Bx the time and place of any oral 
hearing or telephone conversation. The 
Presiding Judge is also authorized to: 

(1) Administer oaths and affirmations: 

(2) Issue protective orders, and 
subpoenas as provided in paragraph (w) 
of this section; 

(3) Request the attendance of Small 
Business Administration employees; 

( 4 ) Examine witnesses: 

(5) Rule upon questions of procedure, 
evidence, policy and law, including the 


designation of party status in a 
proceeding and the nature and extent of 
participation for all other participants; 

(6) Take or cause depositions to be 
taken: 

(7) Regulate the course of the oral 
hearing, maintain decorum, and exclude 
from such hearing any person engaging 
in contumacious conduct or otherwise 
disrupting such hearing: 

(8) Require the filing of memoranda 
and the presentation of oral argument 
with respect to any question upon which 
the Presiding Judge is required to rule 
during the course of the hearing: 

(9) Hold conferences for the 
settlement or simpliBcation of the issues 
or for other appropriate purposes; 

(10) Dispose of procedural requests 
and similar matters; 

(11) Take action and make decisions 
in conformity with the applicable law, 
policy, and procedures of the Small 
Business Administration; 

(12) Act on motions to enlarge, 
modify, or delete issues in the 
proceeding; and 

(13) Impose appropriate sanctions, if 
any party fails to comply with an order 
of the Presiding Judge, including but not 
limited to: 

(i) Drawing an inference in favor of 
the requesting party regarding the 
information sought: 

(ii) Prohibiting the party failing to 
comply with such order from introducing 
evidence concerning, or otherwise 
relying upon, evidence relating to the 
information sought; 

(iii) Permitting the requesting party to 
introduce secondary evidence 
concerning the information sought; 

(ivj Striking any part of the pleadings 
of the party failing to comply with such 
request; or 

(vj Taking such other appropriate 
action as is deemed necessary to serve 
the ends of justice. 

(p) Oral hearings and telephone 
conferences . The following rules will 
apply to oral hearings and telephone 
conferences: 

(1) The Presiding Judge will determine 
the issues presented upon the 
documentary record. Only when the 
Presiding Judge determines, upon 
examination of the docket Ble and 
consideration of such additional facts as 
may be acquired on notice to 
participants, that there is a genuine 
dispute as to any material fact of 
decisional significance which cannot be 
resolved except by confrontation of 
witnesses, will an oral hearing be 
afforded. 

(2) If the Presiding Judge determines 
that there is a matter that cannot be 
resolved other than by a telephone 
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conference or an orai hearing, he or she 
will fix a time and place for such 
conference or hearing to resolve such 
matter. 

(3) Any oral hearing will be set at a 
site reasonably proximate and 
convenient to the parties and those 
participants permitted to participate in 
the oral hearing by the Presiding Judge 
and notice thereof will set forth: 

(i) A statement as to the purpose of 
the oral hearing; and 

(ii) A statement as to the matters of 
fact and law involved and the issues 
that will be heard. 

(4) The Office of Hearings and 
Appeals will provide a means for 
recording oral hearings and telephone 
conferences at which evidence is taken. 
A transcript will not be required for 
making a decision. Parties that want 
transcripts must obtain them from the 
recording company and will be 
responsible for all fees in connection 
therewith. 

(q) Prohibited ex parte 
communications. Except to the extent 
required for the disposition of ex parte 
matters as authorized by law or 
regulation, no participants may consult 
a judge on a fact or question of law at 
issue in an appeal except on notice and 
opportunity for all participants to 
participate. 

(r) The record. The following rules 
will apply to the record compiled in the 
proceeding: 

(1) A transcript or recording of any 
testimony and exhibits, and any other 
documents included in the docket file 
pursuant to paragraph [I] of this section 
shall constitute the exclusive record for 
decision. Where the decision is based 
on official notice of a material fact not 
appearing in the record, any participant 
may file a motion no later than five (5) 
days following receipt of the decision 
served pursuant to paragraph (u) of this 
section, advocating a contrary factual 
proposition and setting forth the factual 
or legal basis for the challenge. 

(2) The record in a proceeding in 
which an oral hearing has been held will 
be closed by an announcement to thst 
effect at such hearing by the Presiding 
Judge, when the taking of testimony has 
been concluded. When no oral hearing 
has been held, the Presiding Judge will 
inform the participants of the closing of 
the record by appropriate means. In the 
discretion of the Presiding Judge, the 
record may be closed as of a future 
specified dote in order to permit the 
admission into the record of exhibits to 
be later prepared; Provided, That the 
parties and other participants in the 
proceeding stipulate that they waive the 
opportunity to cross-examine or present 
evidence with respect to such exhibits. 


After the closing of the record, the 
transcript or recording of any testimony, 
together with all exhibits, will be 
certified by the Presiding Judge and filed 
In the docket file in the Office of 
Hearings and Appeals. 

(3) If a transcript of the hearing is 
made, any participant in the proceeding 
may file with the Presiding Judge, no 
later than five (5) days after receipt of 
such transcript, a motion requesting the 
correction of such transcript. Such 
motion shall be accompanied by proof 
of service thereof upon all other 
participants in the proceeding. No later 
than five (5) days after the receipt of 
such a motion, other participants may 
file a response in support of, or in 
opposition to, such motion. Thereafter, 
the Presiding Judge will issue an order 
specifying the corrections to be made in 
the transcript. A copy of the order will 
be served upon all participants and will 
be made part of the record. The 
Presiding Judge may. on his or her own 
motion, specify on notice to the 
participants corrections to be made in 
the transcript. Sucfi objection to any 
such proposed correction(s) shall be 
filed within three (3) days after receipt 
of such notice and such objection(s) will 
be the subject of appropriate rulings by 
the Presiding Judge. 

(s) Post-hearing procedures. The 
following rules will apply to proposed 
findings and conclusions: 

(1) After the conclusion of any oral 
hearing, any participant may. with the 
concurrence of the Presiding Judge, file 
proposed findings of fact and 
conclusions, briefs, and memoranda of 
law; Provided. That the Presiding Judge 
may, in any proceeding, direct any party 
to file proposed findings of fact and 
conclusions, briefs, and memoranda of 
law. Any proposed findings of fact 
conclusions, briefs, and memoranda of 
law shall be filed within ten (10) days 
after receipt of notice of certification of 
the record pursuant to paragraph (r)(2) 
of this section, unless the Presiding 
Judge specifies otherwise. 

(2) Proposed findings of fact shall be 
set forth in serially numbered 
paragraphs and shall set out with 
particularity all decisionally significant 
evidentiary facts developed on the 
record that are deemed to support the 
findings proposed, with citations to the 
transcript, where appropriate, and to 
other portions of the record relied on for 
each evidentiary fact. Proposed 
conclusions shall also be separately 
stated in serially numbered paragraphs. 
Proposed findings and conclusions may 
be limited to those issues that affect the 
interests of their proponent and may be 
accompanied by supporting briefs. 


(з) In the absence of a showing of 
good cause therefor, the failure to file 
proposed findings of fact, conclusions, 
briefs, and memoranda of law when 
directed to do so by the Presiding Judge, 
will be deemed to constitute a waiver of 
the right to object to the findings and 
conclusions of the panel. 

(1) Decision. Following receipt of 
proposed findings and conclusions 
authorized or directed pursuant to 
paragraph (s) of this section or default in 
the making of such filings, or upon 
closing of the record when such filings 
have not been authorized or directed, 
the Presiding Judge will prepare a 
proposed decision containing findings of 
fact and conclusions, as well as the 
reasons therefor, with respect to all the 
decisionally significant material issues 
of fact and law presented on the record. 
The proposed decision will also contain 
a proposed order, and the proposed 
sanction, relief, or denial thereof 
appropriate in the circumstances. The 
proposed decision will be circulated 
among the panel members for 
consideration and concurrence. Upon 
approval of that decision or a different 
decision by a majority of the panel, the 
decision will be issued: it shall be the 
final decision of the Small Business 
Administration and shall bind all parties 
to the proceeding. 

(и) Notice of decision. The Office of 
Hearings and Appeals will serve the 
decision upon all participants tn the 
proceeding by certified mail. Where 
time is of the essence, notice of the 
ultimate determination may be 
communicated in a telegram or by 
telephone to the participants, to be 
followed by service of the full text. 

(v) Termination of jurisdiction. Except 
as provided in paragraphs (v)(l) and (2) 
of this section, the authority of the pane 1 
over the proceeding shall cease upon 
issuance of the decision. 

(1) Limited jurisdiction over the 
proceeding shall continue for the 
purpose of effecting certification, 
correcting the record and ruling on 
motions concerning official notice 
pursuant to paragraph (r) of this section. 

(2) No later than thirty (30) days after 
service of the decision pursuant to 
paragraph (u) of this section, any 
participant may file a motion to reopen 
the proceeding for the limited purpose of 
presenting newly discovered evidence of 
decisional significance, together with a 
showing that such evidence was not 
available during the course of the 
proceeding, or could not have been 
available during that time upon the 
exercise of due diligence. The panel will 
dispose of such motion in such manner 
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as to afford a Just and proper disposition 
of the appeal 

(w) Subpoenas. The following rules 
wiU apply to subpoenas: 

(1) Subpoenas will be authorized at 
the discretion of the Presiding Judge 
only with respect to oral hearings held 
pursuant to paragraph (p) of this section. 
No subpoenas may be issued against 
Small Business Administration 
personnel or for documents in the 
custody or control of the Small Business 
Administration. 

(2) Subpoenas requiring the 
attendance and testimony of witnesses, 
and subpoenas requiring the production 
of any books, papers, records, contracts, 
agreements, and other documents 
relating to an appeal under this section 
shall be signed and issued by the 
Presiding Judge. 

(3) Unless submitted on the record 
while an oral hearing is in progress, 
requests for a subpoena ad 
testificandum shall be submitted in 
writing, identifying the person to be 
subpoenaed and showing the relevance, 
materiality, and the basis for requiring 
the testimony of such person. 

(4) Written requests for a subpoena 
duces tecum shall be affirmed in 
accordance with paragraph (n)(3) of this 
section, and shall specify with 
particularity the books, papers, and 
documents desired and the facts 
expected to be proved thereby. A 
showing shall also be made as to the 
relevance and materiality of the 
evidence sought. 

(5) Requests for subpoenas shall be 
submitted by a party in triplicate, and 
may be made ex parte , 

(6) Any person or entity against whom 
a subpoena is directed may. prior to the 
return date, file with the Presiding Judge 
a motion to quash or limit the subpoena, 
setting forth the reasons the subpoena 
should not be complied with or should 
be limited in scope. That motion must be 
made upon notice to all other parties in 
the proceeding. 

(7) Notice, including a brief statement 
of the reasons therefor, will be given for 
the denial, in whole or in part of a 
request for subpoena or of a motion to 

quash. 

(8) A subpoena may be served by any 
person who is not a party to or 
participant in the proceeding and who is 
not less than 18 years of age. 

(9) Service of a subpoena upon the 
person named therein shall be made by 
exhibiting the original subpoena to such 
person, by reading the original subpoena 
if such person is unable to read, by 
delivering the duplicate subpoena to 
such person, and by tendering the fees 
for one day's attendance at the 
proceeding to which such person is 


summoned and the mileage allowed by 
law. If the subpoena is issued on behalf 
of the United States or an officer or 
agency thereof, attendance fees and 
mileage need not be tendered, but will 
be paid upon filing of an appropriate 
claim therefor. 

(10) The person effecting service of a 
subpoena shall sign an affidavit thereof, 
stating the time, date, and manner of 
service. 

(11) In case of failure to make service, 
the reasons for the failure shall be 
stated on the original subpoena by the 
person who attempted to make service. 

(12) The original subpoena, bearing or 
accompanied by the required affidavit 
or statement, shall be returned forthwith 
to the Office of Hearings and Appeals 
or. if so directed on the subpoena, to the 
Presiding Judge before whom the person 
named in the subpoena is required to 
appear. 

(13) The attendance of witnesses and 
the production of documentary evidence 
may be required from any place in the 
United States to any designated place of 
hearing. Enforcement of a subpoena will 
only be sought in a court whose 
jurisdiction includes the place or places 
where the witness and/or documents 
are located. In case of disobedience of a 
subpoena, the Small Business 
Administration may invoke the aid of 
uny court of the United States in 
requiring the attendance and testimony 
of witnesses and the production of 
documentary evidence. 

(14) Witnesses who are subpoenaed 
and respond thereto are entitled to the 
same fees, including mileage, as are paid 
for like service in the courts of the 
United States. Fees shall be paid by the 
party at whose instance the subpoena is 
issued. 

(15) In the exercise of discretion, the 
Presiding Judge authorizing and issuing 
any subpoena will, upon request or upon 
his or her own motion, devise and 
provide such protective orders) as may 
be necessary and appropriate to protect 
the witness and/or such books, 
documents, materials, and records 
produced in response thereto, from 
harassment, undue expense, breach of 
confidentiality of information and data 
reasonably concluded to require 
protection from general disclosure, or 
for any other proper and relevant 
consideration. 

(x) Delegation of authority when 
judge not available. In the event of the 
absence or unavailability of the 
Presiding Judge or other member of the 
pane) to which the appeal is assigned, 
where such action is necessary, any 
Judge in the Office of Hearings and 
Appculs to whom such authority is 
delegated, is authorized to participate in 


rendering a final decision and to dispose 
of any motions or other interlocutory 
matters, as appropriate, pertaining to 
such appeal. 

(y) Effective date. This section shall 
apply to all appeals for which a decision 
has not been made by the Size Appeals 
Board as of December 23.1983. 

Dated: December 8.1983. 

)ames C. Sanders. 

Administrator. 

|FX Ooc SS-43619 Fd*d 12-lSfcl *4* Mb) 

BILLING COOC tOTS-OI-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

15CFR Part 902 

NOAA Information Collection 
Requirements Under the Paperwork 
Reduction Act: OMB Control Numbers 

agency: National Oceanic and 
Atmospheric Administration, 

Commerce. 

action: Final rule. 

summary: The National Oceanic and 
Atmospheric Administration (NOAA) is 
required by 5 CFR 1320.7(f)(2) to publish 
in the Code of Federal Regulations 
(CFR) those Office of Management and 
Budget (OMB) control numbers assigned 
to information collection requirements 
under the Paperwork Reduction Act 
(Pub. L. 96-511). 15 CFR Part 902 will 
display those NOAA regulations which 
have information collection 
requirements along with currently 
assigned OMB control numbers. NOAA 
will update this display as OMB control 
numbers are assigned or expire. 

effective date: December 18.1983. 

FOR FURTHER INFORMATION CONTACT: 

Richard Roberts. Facilities and Records 
Management Branch. General Services 
Management Division. Office of 
Administrative and Technical Services. 
NOAA, Rockville, MD 20852: telephone 
(301) 443-8595. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 15 CFR Port 902 

Reporting and recordkeeping 
requirements. 

1. For the reasons set forth in the 
summary. NOAA amends 15 CFR Ch. IX 
by adding a new Part 902 to read as 
follows: 
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PART 902—NOAA INFORMATION 
COLLECTION REQUIREMENTS UNDER 
THE PAPERWORK REDUCTION ACT: 
OMB CONTROL NUMBERS 

5 902.1 OMB control numbers assigned 
pursuant to ths Paperwork Reduction Act 

(a) Purpose. This subpart collects and 
displays the control numbers assigned 
to information collection requirements 
of the National Oceanic and 
Atmospheric Administration (NOAA) by 
the Office of Management and Budget 
(OMB) pursuant to the Paperwork 
Reduction Act of 1900, Pub. L 96-511. 
NOAA intends that this subpart comply 
with the requirements of section 3507(f) 
of the Paperwork Reduction Act which 
requires that agencies display a current 
control number assigned by the Director 
of OMB for each agency information 
collection requirement. 

(b) Display. 

Currant 

OM8 

Control 

No 

IS CTR Part oi Mcton w *m% Kfenttf*d and 

**1 S17.1t-0646-0006 

0646-0019 

0646-0034 

•1722---- 0646-0006 

0646-0019 

0646-0034 

SI 720b-0646-OCO6 

0646-0019 

0646-0034 

•17 43c- - - 0646-0110 

W1 Subpan B_ 0646-0121 

•» Subpan J..- 0646-0119 

•»J-*-- 0646-0136 

(Pub. L 90-511. 94 SisL 2012 (44 U-S.G 
Chapter 35; 5 CFR 1320)) 

Dated: December 12,1963. 

Mirco P. Snidoro, 

Deputy Director. Office of Administrative and 
Technical Services. 

[TO Doc. 65 13460 FUad 12-14-63. 64ft mm\ 

6;UJ*0 COOC 3*19-13-41 


FEDERAL TRADE COMMISSION 
16 CFR Part 305 

Using Energy Cost and Consumption 
Information Used in Labeling and 
Advertising for Consumer Appliances 
Under the Energy Policy and 
Conservation Act; Correction 

agency: Federal Trade Commission. 
action: Correction to amendment of the 
final rule. 

summary: The Federal Trade 
Commission amends its Appliance 
Labeling Rule by correcting the ranges 


of comparability for oil water heaters 
published on September 12.1983 (48 FR 
40882), and by postponing the effective 
date of the oil water heater ranges until 
March 15.1984. 

Under the rule, each required label on 
a covered appliance must show a range, 
or scale, indicating the range of energy 
costs or efficiencies for all models of a 
size or capacity comparable to the 
labeled model. These ranges, which 
show the highest and lowest eneigy 
costs or efficiencies for the various size 
or capacity groupings of the appliances 
covered by the rule, are published in the 
Federal Register by the Commission no 
more often than annually, and are called 
'Tanges of comparability.** The figures to 
be used on the ranges are provided by 
the Commission after an analysis of 
data submitted by appliance 
manufacturers, who derive the energy 
costs or efficiencies of their appliances 
by following test procedures prescribed 
by the Department of Energy f'DOE'*). 
One element used in calculating the 
ranges is the representative average unit 
cost of the energy used by the 
appliances, which is calculated annually 
by DOE. Because this average cost 
usually changes annually, and because 
appliance models are constantly being 
added, changed, or dropped by 
manufacturers, the ranges of 
comparability are likely to change from 
year to year. This was the case this year 
wilh oil water heaters, and on 
September 12,1983. revised ranges of 
comparability were published in the 
Federal Register. Because of errors in 
the data received by the Commission, 
those ranges were inaccurate. This 
notice corrects the inaccuracies. 

EFFECTIVE date: March 15, 1964. 

SUPPLEMENTARY INFORMATION: Section 
324 of the Energy Policy and 
Conservation Act of 1975 (LFCAJ 1 
required the Federal Trade Commission 
to consider labeling rules for the 
disclosure of estimated annual energy 
cost or alternative energy consumption 
information for at least thirteen 
categories of appliances: (1) 

Refrigerators and refrigerator-freezers: 

(2) freezers: (3) dishwashers; (4) clothes 
dryers: (5) water heaters; (8) room air 
conditioners; (7) home heating 
equipment, not including furnaces; (8) 
television sets; (9) kitchen ranges and 
ovens: (10) clothes washers; (11) 
humidifiers and dehumidifiers; (12) 
central air conditioners; and (13) 


* Pub. L 94-103. SB Slat. 871 (Dec. 22.1975). 


furnaces. Under the statute. DOE is 
responsible for developing test 
procedures that measure how much 
energy the appliances use. In addition. 
DOE is required to determine the 
representative average cost a consumer 
pays for the different types of energy 
available. 

On November 19.1979, the 
Commission issued a final rule * 
covering seven of the thirteen appliance 
categories; refrigerators and refrigerator- 
freezers, freezers, dishwashers, water 
heaters, clothes washers, room air 
conditioners and furnaces. 

The rule requires that energy 
efficiency ratings or energy costs and 
related information be disclosed on 
labels and fact sheets and in retail sales 
catalogs for all covered products 
manufactured on or after May 19.1980. 
Certain point-of-sale promotional 
materials must disclose the availability 
of energy cost or energy efficiency rating 
information. The required disclosures 
and all claims concerning energy 
consumption made in writing or in 
broadcast advertisements must be 
based on the results of the DOE test 
procedures. 

Section 305.8(b) of the rule requires 
that manufacturers shall report annually 
by specified dates for each product 
type.* The data submitted by 
manufacturers is based, in part, on the 
representative average unit cost of the 
type of energy used to run the 
appliances tested. According to $ 305.9 
of the rule, these average energy costs, 
which are provided by DOE, will be 
periodically revised by the Commission, 
but not more often than annually. 
Because the costs for the various types 
of energy appear to be increasing 
steadily, and because manufacturers 
regularly add new models to their lines, 
improve existing models and drop 
others, the data base from which the 
ranges of comparability are calculated is 
constantly changing. To keep the 
required information in line with these 
changes, the Commission is empowered, 
under § 305.10 of the rule, to publish 
new ranges (but not more often than 
annually) If an analysis of the new data 
indicates that the upper or lower limits 


•44 FR 66400.16 CFR Part 306 (November 10. 
1970). 

1 Report for cloth** wash era are dm by March 1: 
rvporta lor water hotter*, room air conditioner* and 
furnace* am due by Slay I: report* for diahwaaher* 
are due by lane 1; report* for refrigerator*, 
refrigerator* freezer* and freezes* are due by August 
I. 
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of the ranges have changed by more 
than 15%. 

The new figures for the estimated 
annual costs of operation for water 
heaters, which were calculated using the 
1983 representative average energy 
costs published by the Commission on 
April 1.1983 4 were submitted and 
analyzed by the Commission. New 
ranges based upon them were published 
on September 12,1983. 

Because of errors in the data received 
by the Commission, the ranges 
published for oil water heaters are 
inaccurate. This notice corrects those 
inaccuracies. 

The ranges of comparability for 
electric and gas water heaters are 
correct as published on September 12. 
1983, and are unaffected by this notice. 

In consideration of the foregoing, the 
Commission publishes the following 
ranges of comparability for use in the 
labeling and advertising of oil water 
heaters beginning March 15,1984: 

PART 305— RULES FOR USING 
ENERGY COSTS AND CONSUMPTION 
INFORMATION USED IN LABELING 
AND ADVERTISING FOR CONSUMER 
APPLIANCES UNDER THE ENERGY 
POLICY AND CONSERVATION ACT 

Appendix D3 to 18 CFR Part 306 is 
revised to read as set forth below: 


Appendix D&— Water Heater—O n. 

(Range* of —Pnu rte O energy cost) 


First hour tibng 

low 


Lim «h«i 65 . 

Cl 

Cl 

Cl 

Cl 

(2951X31 
(296 00t 
Cl 

Cl 

Cl 

Cl 

11 

CM60Q) 
009 00* 
Cl 

55 to 7A - 

75IOM 

WteftQ 

100 to 114 , 

115 to 131 ... 

o« iai 



' No data ubrmrtod 


list of Subjects In 16 CFR Part 305 

Advertising, Energy conservation. 
Household appliances. Labeling. 
Reporting and recordkeeping 

requirements. 


Authority: Sec. 324 of the Energy Policy and 
Conservation Act (Pub. L 94-163) (1975). as 
amended by the National Energy 
Conservation Policy Act (Pub. L 95-619) 
(WB), 42 U.S.C 8294; eection 553 of the 
Administrative Procedure Act. 5 U.S.C. 553. 
Emily H. Rock. 

Secretary. 


BU.UNQ COOC «7SO~OM» 


*4® FK 13072. 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 270 and 271 

[Docket Nos. RM80-21-001. et ah; Order No. 
106-A) 

Regulations Under Section 110,105, 
and 106(b) of the Natural Gas Policy 
Act 

Issued: December 12.1983. 

agency: Federal Energy Regulatory 
Commission, DOE. 
action: Order granting rehearing for 
purposes of further consideration. 

summary: Following issuance of Order 
No. 106-A, "Order Granting in Part and 
Denying in Part Rehearing of Order No. 
108 and Dissolving Stay and Refund 
Condition", several applicants Bled 
requests for rehearing with the 
Commission. Some applicants are 
seeking judicial review of Order No. 
108-A. This order grants rehearing 
solely for purposes of further 
consideration of the merits raised in the 
applications for rehearing. 

EFFECTIVE DATE: December 12.1983. 

FOR FURTHER INFORMATION CONTACT 
Albert J. Francesc, Office of the General 
Counsel. Federal Energy Regulatory 
Commission. 825 North Capitol Street, 
N.E. Washington, DC. 20428, (202) 357- 
8033. 

SUPPLEMENTARY INFORMATION: In the 

matter of regulations under Section 110. 
105, and 106(b) of the Natural Gas Policy 
Act of 197a Docket Nos. RM80-21-001. 
002. 003. 004. 005, 006. 007. 008. 

Order Granting Rehearing for Purposes 
of Further Consideration 

Issued: December 12,1963. 

On October 12,1983, the Federal 
Energy Regulatory Commission 
(Commission) issued Order No. 108-A. 
"Order Granting in Part and Denying in 
Part Rehearing of Order No. 108 and 
Dissolving Stay and Refund Condition" 
(48 FR 48223, Oct ia 1983). That order 
amends regulations under section 
110(a)(1) of the Natural Gas Policy Act 
of 1978 (NGPA) (15 U.S.C. 3301-3432) 
(Supp. V. 1961)). The amended final 
regulations recognize the lawfulness of 
continued State severance tax 
collections under section 110(a)(1) in 
excess of the applicable section 105 or 
106(b) maximum lawful price, if 
contractually authorized; permit the 
parties prospectively to amend the 
contract to authorize collection of State 
severance taxes; and preclude 
retroactively effective contract 
amendments and retroactive collections 


for deliveries prior to the date of the 
order. 

Applications for rehearing were filed 
on November 10.1983 by Mobile Gas 
Service Corp. and Clarke-Mobile 
Counties Gas District Alabama (Docket 
No. RM80-21-0Q2), and on November 14. 
1983 by Exxon Corp. (Docket No. RM80- 
21-003), Phillips Petroleum Co. (Docket 
No. RM80-21-004). Getty Oil Co. 

(Docket No. RM8O-21-0Q5). Tenneco Oil 
Co. (Docket No. RM80-21-006). Grace 
Petroleum Corp. (Docket No. RM80-21- 
007), and Conecuh-Monroe Counties Gas 
District Alabama (Docket No. RM80- 
21-008). In addition. Phillips Petroleum 
Co. et a /. and Exxon Corp. have filed 
petitions for review of Order No. 108-A 
with the Tenth and Third Circuits, 
respectively. Mobile Gas Service 
Corporation and Clarke-Mobile 
Counties Gas District have filed 
petitions to intervene in these judicial 
proceedings and also have filed a 
petition to review Orders No. 106 and 
108-A in the D.C Circuit 

In order to have sufficient time to 
consider the applications for rehearing, 
the Commission grants rehearing of the 
applications solely for purposes of 
further consideration. 

The Commission orders: 

The applications for rehearing filed by 
the above-named groups are granted 
solely for purposes of further 
consideration. This action does not 
constitute a grant or denial of the 
applications on the merits in whole or in 
part As provided in { 385.713(d) of the 
Commission's regulations, no answers to 
the applications will be entertained by 
the Commission because this order does 
not grant rehearing on any substantive 
issues. 

By the Commission. 1 
Kenneth F. Plumb, 

Secretary. 

|KS Doc Plkd 1J-1W3. ft*S am} 

KLUMQ COOC *717-0*41 


AFRICAN DEVELOPMENT 
FOUNDATION 

22 CFR Ch. XV 

Government In the Sunshine Act; 
Information and Public Meetings 

agency: African Development 
Foundation. 

action: Interim rule with request for 
comments. 

summary: This interim rule effectuates 
the provisions of the Government in the 


1 CommiaskMMr Sheldon voted present 



























55842 Federal Register / Vol. 48. No. 243 / Friday. December 16. 1983 / Rules and Regulations 


Sunshine Act as they apply to meetings 
of the Board of Directors of the African 
Development Foundation. 

EFFECTIVE DATE: December 1ft, 1983. 
Comments must be received on or 
before January 16.1984. 
address: Written comments should be 
submitted to: Douglas Robbins, African 
Development Foundation. Room 311. 
Department of State Annex 16, 
Washington, D.C. 20523. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Robbins (703) 235-1882. 
SUPPLEMENTARY INFORMATION: Title V 
of the International Security and 
Develpment Cooperating Act of 1980 
established the African Development 
Foundation, (Pub. L. 90-533). This 
interim rule amends 22 CFR by adding a 
new Chapter XV and Part 1500 which 
sets forth the African Development 
Foundation’s ("Foundation") rules under 
the Sunshine in the Government Act. 
The Foundation finds that publication of 
a Notice of Proposed Rulemaking 
(NPRM) would be impractical and 
unnecessary under the Administrative 
Procedure Act (5 USC 553(b)(B)). The 
policies implemented by these 
regulations are mandatory rather than 
discretionary, therefore, an NPRM 
would serve no useful purpose. This 
interim rule is effective less than 30 days 
after publication in the Federal Register. 
Comments have been solicited for 30 
days after publication of this document 

List of Subjects in 22 CFR Part 1500 
Sunshine Act. 

22 CFR is amended by adding new 
Chapter XV and Part 1500 to read as 
follows: 

CHAPTER XV—AFRICAN DEVELOPMENT 
FOUNDATION 

PART 1500 —SUNSHINE 
REGULATIONS 

S«c. 

1500.1 Purpose and scope. 

1500.2 Policy. 

1500.3 Definitions. 

1500.4 Open meetings. 

1500.5 Grounds on which meetings may he 
closed. 

1500.6 Procedure for announcing meetings. 

1500.7 Procedure for closing meetings. 

1500.8 Changing the time and place of. and 
reconsideration of opening or dosing a 
meeting. 

1500.9 Transcripts, recording of dosed 
meetings. 

Authority: 5 U.S.C. 552b. 

9 1500.1 Purpose and scope. 

The purpose of this part is to 
effectuate the provisions of the 
Government in the Sunshine Act. These 
procedures apply to meetings of the 


Board of Directors of the African 
Development Foundation. 

5 1500.2 Policy. 

It is the policy of the African 
Development Foundation to provide the 
public with the fullest practical 
information regarding its decision¬ 
making process, while protecting the 
rights of individuals and the ability of 
the Foundation to carry out its 
responsibilities. 

9 1500.3 Definitions. 

As used in this part: 

"Board" or “Board of Directors" 
means the collegial body that conducts 
the business of the African Development 
Foundation as specified in Title V. 
Section 507 of the International Security 
and Development Cooperation Act of 
1980. Pub. L 96-533 (22 U.S.C. 290 h-5). 

“Meeting" means the deliberations of 
a quorum of the Directors of the 
Foundation required to take action on 
behalf of the Foundation where such 
deliberations determine or result in the 
joint conduct or disposition of official 
Foundation business, but does not apply 
to deliberations to take action to open or 
close a meeting. (See 9 1500.5) 

"Member" means an individual who 
belongs to the ADF Board of Directors. 

"Public Observation" means 
attendance at any meeting but does not 
include participation, or attempted 
participation, in such meeting in any 
manner. 

9 1500.4 Open meetings. 

(a) Members shall not jointly conduct 
or dispose of Foundation business other 
than in accordance with these 
procedures. Every portion of every 
meeting of the Board of Directors shall 
be open to public observation, subject to 
the exceptions provided in § 1500.5. 

(b) The Secretary of the Foundation 
shall be responsible for assuring that 
ample space, sufficient visibility, and 
adequate acoustics are provided for 
public observation of meetings of the 
Board of Directors. 

9 1500.5 Grounds on which meetings may 
be closed. 

(a) The Foundation shall open every 
portion of every meeting of the 
Foundation for public observation, 
except where the Foundation 
determines that such portion or portions 
of its meeting or the disclosure of such 
information is likely to: 

(1) Disclose matters that are: 

(i) Specifically authorized under 
criteria established by an Executive 
order to be kept secret in the interests of 
national defense on foreign policy, and 

(ii) In fact properly classified pursuant 
to such Executive order; 


(2) Relate solely to the internal 
personnel rules and practice of the 
Foundation; 

(3) Disclose matters specifically 
exempted from disclosure by statute, 
provided that such statute: 

(i) Requires that the matters be 
withheld from the public in such manner 
as to leave no discretion on the issue, or 

(ii) Has established practical criteria 
for withholding or refers to particular 
types of matters to be withheld; 

(4) Disclose trade secrets and 
commercial or financial information 
which has been obtained from a person 
and is privileged or confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any person; 

(6) Disclose information of a personal 
nature where disclosure would 
constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which If written would be 
contained in such records, but only to 
the extent that the production of such 
records or information would: 

(i) Interfere with enforcement 
proceedings, 

(ii) Deprive a person of a right to fair 
trial or an impartial adjudication, 

(iii) Constitute an unwarranted 
invasion of personal privacy. 

(iv) Disclose the identity of a 
confidential source and. in the case of a 
record compiled by a criminal law 
enforcement authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the 
confidential source. 

(v) Disclose investigative techniques 
and procedures, or 

(vi) Endanger the life or physical 
safety of law enforcement personnel: 

(8) Disclose information the prematura 
disclosure of which would be likely to 
significantly frustrate implementation of 
a proposed agency action. This shall not 
apply in any instance where the 
Foundation has already disclosed to the 
public the content or nature of its 
proposed action or where the 
Foundation is required by law to make 
such disclosure on its own initiative 
prior to taking final Foundation action 
on such proposal: 

(9) Specifically concern the 
Foundation's issuance of a subpoena; 
the Foundation's participation in a civil 
action or proceeding, or an arbitration; 
or an action in a foreign court or 
international tribunal: or the initiation, 
conduct, or disposition by the 
Foundation of a particular case of 
formal agency adjudication pursuant to 
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the procedures In section 554 of Tide 5 
of the United States Code, or otherwise 
involving a determination on the record 
after an opportunity for a hearing 

(b) Meetings of the Board of Directors 
shall not be closed pursuant to 
paragraph (a) of this section when the 
Foundation finds that the public interest 
requires that they be open. 

§ 1500.6 Procedure for announcing 
meetings. 

(a) In the case of each meeting of the 
Board of Directors, the Foundation shall 
make public, at least one week before 
the meeting, the following information: 

(1) Time of the meeting: 

(2) Place of the meeting; 

(3) Subject matter of the meeting; 

(4) Whether the meeting or purls 
thereof are to be open or dosed to the 
public; and 

(5) The name and telephone number of 
the person designated by the Board to 
respond to requests for information 
about the meeting. 

(b) The period of one week for the 
public announcement required by 
paragraph (a) of this section may be 
reduced if a majority of the Board of 
Directors of the Foundation determines 
by a recorded vote that the Foundation 
requires that such a meeting be called at 
an earlier date, in which case the 
Foundation shall make public 
announcement of the time, place, and 
subject matter of such meeting, and 
whether open or closed to the public, at 
the earliest practicable time. 

(c) Immediately following the public 
announcement, the Foundation shall 
publish the announcement in the Federal 
Register. 

(d) The "earliest practicable time." as 
used in this subsection, means as soon 
as possible, which should not be later 
than the commencement of the meeting 
or portion in question. 

(e) The Secretary of the Foundation 
shall use reasonable means to assure 
that the public is fully informed by the 
public announcements required by this 
section. Such public announcements 
may be made by posting notices in the 
public areas of the Foundation's 
headquarters and mailing notices to the 
persons on a list maintained for those 
who want to receive such 

m noun cements. 

§ 1500.7 Procedure for closing meetings. 

(a) Action to close a meeting or a 
portion thereof, pursuant to the 
exemptions set forth in $ 1500.5, shall be 
taken only when: 

(1) A majority of the membership of 
the Foundation's Board of Directors 
votes to take such action. That vote 
shall determine whether or not any 


portion or portions of a meeting or 
portions of a series of meetings may lie 
closed to public, obervntion for any of 
the reasons provided in i 1500.5 and 
whether or not the public interest 
nevertheless requires that portion of the 
meeting or meetings remain open. A 
single vote may be taken with respect to 
o series of meetings, a portion or 
portions of which are proposed to be 
closed to the public, or with respect to 
any information concerning such series 
of meetings, so long as eacn meeting in 
such series involves the same particular 
matters and is scheduled to be held no 
more than thirty days after the initial 
meeting in such series. The vote of each 
Board member participating in such vote 
shall be recorded, and no proxies shall 
be allowed. 

(2) Whenever any person whose 
interests may be directly affected by a 
portion of a meeting requests that the 
Foundation close such portion to the 
public for any of the reasons referred to 
in $ 1500.5(a) (5). (6). or (7). the 
Foundation, upon request of any one of 
its Board members, shall take a 
recorded vote whether to dose such 
portion of the meeting. 

(b) Within one day of any vote taken, 
the Foundation shall make publicly 
available a written copy of such vote, 
reflecting the vote of each member on 
the question, and a full written 
explanation of the action to close a 
portion of or the entire meeting, together 
with a list of persons expected to attend 
the meeting and their affiliations. 

(c) For every closed meeting, the 
General Counsel of the Foundation shall 
publicly certify prior to a Board of 
Directors' vote on dosing the meeting 
that in his or her opinion, the meeting 
may be dosed to the public, and shall 
state each relevant exemptive provision. 
A copy of such certification, together 
with a statement from the presiding 
officer of the meeting setting forth the 
time and place of the meeting and the 
persons present shall be retained by the 
Foundation. 

§ 1500.6 Changing the time end place of. 
and reconsideration of opening or closing a 
meeting. 

The time or place of a Board meeting 
may be changed following the public 
announcement only if the Foundation 
publicly announces such change at the 
earliest practicable time. The subject 
matter of u meeting, or the 
determination of the Foundation to open 
or close a meeting, or portion of a 
meeting, to the public, may be changed 
following the public announcement only 
if a majority of the Board of Directors 
determines by a recorded vote that 
Foundation business so requires and 


that no earlier announcement of the 
change was possible, and the 
Foundation publidy announces such 
change and the vote of each member 
upon change at the earliest practicable 
time. 

$ 1500.9 Transcripts, recording of closed 
meetings. 

(a) The Foundation shall maintain a 
complete transcript or electronic 
recording adequate to record fully the 
proceedings of each meeting, or portion 
of a meeting, dosed to the public. 

(b) The Foundation, after review by 
the General Counsel, shall make 
promptly available to the public in a 
place easily accessible to the public the 
transcript or electronic recording of the 
discussion of any item on the agenda, or 
any item of the testimony of any witness 
received at the Board meeting, except 
for such item or items of discussion or 
testimony as the Foundation determines 
to contain information which may be 
withheld under $1500.5. Copies of such 
transcript, or a transcription of such 
recording, disclosing the identify of each 
speaker, shall be furnished to any 
person at the actual cost of duplication 
or transcription. The Foundation shall 
maintain a complete verbatim copy of 
the transcript cflr a complete electronic 
recording of each meeting, or portion of 
a meeting, closed to the public, for a 
period of at least two years after such 
meeting, or until one year after the 
conclusion of any Foundation 
proceeding with respect to which the 
meeting or portion was held, whichever 
occurs later. 

Uwtech Deremher 7.1983. 

Douglas D. Robertson. 

Acting General Counsel of the African 
Development Foundation. 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
23 CFR Part 476 

Regulations for State Construction of 
Interstate Segments Located Entirely 
Within the Boundaries of an 
Incorporated City; Rescission of 
Regulation 

acencv: Federal Highway 
Administration (FHWA). DOT. 

action: Rescission of regulation. 

summary: This document rescinds the 
FHWA regulation on State Construction 
of Interstate Segments Located Entirely 
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Within the Boundaries of an 
Incorporated City because it is obsolete. 

effective DATE: This rescission is 
effective December 16.1983. 

FOR FURTHER INFORMATION CONTACT: 

Curtis L Shufftebarger, Office of 
Engineering. Federal-Aid Division. (202) 
425-0404, or Raymond W. Cuprill. Office 
of the Chief Counsel. (202) 426-0754, 
Federal Highway Administration. 400 
Seventh Street. SW.. Washington. D.C. 
20590. Office hours are from 7:45 a.m. to 
4:15 p.m.. Monday through Friday. 

SUPPLEMENTARY INFORMATION: The 

regulation contained in 23 CFR Part 476. 
Subpart G was issued to prescribe 
procedures for carrying out the 
provisions of section 110(b) of the 
Federal-Aid Highway Act of 1973 (Pub. 

L 93-87, 87 Slat. 256). The regulation 
permitted an incorporated city to pay for 
the nonfederal share of the cost of 
constructing certain Interstate segments, 
provided that specified deadlines and 
other requirements were satisfied. The 
State in which the segment was located 
was then required to undertake 
construction in accordance with normal 
Federal-aid procedures or to delegate 
the responsibility for construction to the 
city. The deadlines as prescribed by the 
regulation have lapsed and there are no 
currently designated Interstate segments 
meeting the regulatory requirements. 

The regulation is considered obsolete 
and. therefore, is rescinded. 

The FHWA has determined that this 
document contains neither a major rule 
under Executive Order 12201 nor a 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. No 
economic impacts are anticipated as a 
result of this action. Accordingly, a full 
regulatory evaluation is not required. 

For the reasons stated above, the 
FHWA finds good cause to rescind the 
regulation in 23 CFR Part 476, Subpart G. 
without prior notice and opportunity for 
comment and without the 30-day delay 
in effective date required under the 
Administrative Procedure Act since 
public comment is impracticable and 
unnecessary. In addition, notice and 
opportunity for comment are not 
required under the regulatory policies 
and procedures of the Department of 
Transportation because it is not 
anticipated that such action would 
result in the receipt of useful 
information, nor are they required under 
the Administrative Procedure Act 
because the matters affected relate to 
grants, benefits, or contracts, pursuant 
to 5 U.S.C. 553(a)(2). Accordingly, this 
rescission is effective upon publication 
in the Federal Register. 


PART 478-REGULATIONS FOR 
STATE CONSTRUCTION OF 
INTERSTATE SEGMENTS LOCATED 
ENTIRELY WITHIN THE BOUNDARIES 
OF AN INCORPORATED CITY— 
(REMOVED) 

In consideration of the foregoing, the 
FHWA hereby removes Part 478, 
Subpart G. "Regulations for State 
Construction of Interstate Segments 
Located Entirely Within the Boundaries 
of an Incorporated City" from title 23, 
Code of Federal Regulations. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research. 
Planning, and Construction. The regulations 
implementing Executive Order 12373 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program) 

List of Subjects in 23 CFR Part 476 

Grant programs—transportation. 
Highways and roads. 

(23 U.S.C 103(h). 315: 40 CFR 1.48(b)) 

Issued on: December 0.1983. 

L P. Lamm. 

Deputy Administrator. Federal Highway 
Administration. 
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23 CFR Part 663 

Bicycle Grant Program; Rescission of 
Regulation 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Rescission of regulation. 

summary: This document rescinds the 
FHWA regulation on the Bicycle Grant 
Program because it is obsolete. 
EFFECTIVE date; This rescission is 
effective December 18,1983. 

FOR FURTHER INFORMATION CONTACT: 
John C. Wasley. Office of Engineering, 
Design Division, (202) 428-0306, or 
Raymond W. Cuprill, Office of the Chief 
Counsel. (202) 426-0754, Federal 
Highway Administration, 400 Seventh 
Street SW.. Washington. D.C. 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m.. Monday through Friday. 
SUPPLEMENTARY INFORMATION: T he 
regulation contained in 23 CFR Part 663 
was issued to prescribe procedures to 
implement the Bicycle Grant Program 
authorized by section 141(c) of the 
Surface Transportation Assistance Act 
of 1978 (Pub. L 95-599, 92 StaL 2711). 
Authorization for funding under the 
program has expired, and funds 
authorized have either been obligated, 
or have lapsed us of September 30.1982. 
Since all Bicyclo Grant projects have 


been selected, approved, and funded, 
the provisions of Part 663 are no longer 
necessary and the regulation is. 
therefore, rescinded. Projects that are 
not yet completed will continue to be 
administered in accordance with the 
project agreement and the provisions of 
Part 663 which were in effect at the time 
such projects were approved. The 
rescission of Part 663 will not affect 
bicycle transportation projects 
authorized by section 217 of Title 23, 
United Stutes Code, and 23 CFR Part 
052, which provide Federal funds to 
State and local governments for projects 
that will enhance bicycle transportation 
as a part of the regular Federal-aid 
highway program. 

The FHWA has determined that this 
document contains neither a major rule 
under Executive Order 12291 nor a 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. No 
economic impacts are anticipated as a 
result of this action. Accordingly, a full 
regulatory evaluation is not required. 

For the reasons stated above, the 
FHWA finds good cause to rescind the 
regulations contained in 23 CFR Part 663 
without notice and opportunity for 
comment and without a 30-day detay in 
effective date required under the 
Administrative Procedure Act since 
public comment is impracticable and 
unnecessary. In addition, notice and 
opportunity for comment are not 
required under the regulatory policies 
and procedures of the Department of 
Transportation because it is not 
anticipated that such action would 
result in the receipt of useful 
information nor are they required under 
the Administrative Procedure Act 
because the matters affected relate to 
grants, benefits, or contracts, pursuant 
to 5 U.S.C. 553(a)(2). Accordingly, this 
rescission is effective upon publication 
in the Federal Register. 

PART 663—BICYCLE GRANT 
PROGRAM—{REMOVED 1 

In consideration of the foregoing, the 
FHWA hereby removes Part 663 
"Bicycle Grant Program'* from Title 23, 
Code of Federal Regulations. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning, and Construction. The regulations 
implementing Executive Order 12372 
regarding Intergovernmental consultation on 
Federal programs and activities apply to this 
program) 

list of Subjects in 23 CFR Part 663 

Bicycles. Grant programs— 
transportation. Highways and roads. 
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(23 U.S.C. 315: 49 CFR 1.48(b)) 

If sued on December 9.1983. 

L P. Lamm. 

Deputy Administrator. Federal Highway 
Administration. 

jW Doc BJ-J34R3 FUrd W» «m) 
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department of the treasury 

Internal Revenue Service 

26 CFR Part 1 

I T O. 7928; LR-57-811 

Source of Income From Certain 
Leased Aircraft Vessels, and 
Spacecraft 

agency: Internal Revenue Service, 
Treasury. 

acti on: Final regulations. _ 

summary: This document amends the 
Income Tax Regulations under section 
861(e) of the Internal Revenue Code of 
1954, relating to the source of income 
with respect to certain aircraft, vessels, 
and spacecraft that are or have been 
leased to a United States person. This 
amendment conforms the regulations to 
the amendment of section 861(e) by the 
Miscellaneous Revenue Act of 1980. This 
amendment will affect owners of such 
craft that are used outside the United 
States. 

date: This amendment is effective for 
income with respect to croft that are 
first leased after December 28.1980. 

FOR FURTHER INFORMATION CONTACT: 

Mary Frances Pearson of the legislation 
and Regulations Division. Office of the 
Chief Counsel. Internal Revenue 
Service, 1111 Constitution Avenue. NW.. 
Washington, D.C. 20224. Attention: 
CC.LR.T. 202-566-3289, not a toll-free 
call. 

supplementary information: 
Background 

On May 5.1983. the Federal Register 
published proposed amendments to the 
Income Tax Regulations (26 CFR Part 1) 
under section 861 of the Internal 
Revenue Code of 1954 (40 FR 20244). 
These amendments were proposed to 
conform the regulations to changes 
made to section 061(e) by section 104 of 
the Miscellaneous Revenue Act of 1980 
(94 Stat. 3523). There were no written 
comments or requests for a public 
hearing. Therefore, the regulations are 
being published as they appeared in the 
notice of proposed rulemaking except 
for minor clarifying changes. 

Section 861(e). as amended, provides 
that income with respect to aircraft. 


vessels, and spacecraft that arc section 
38 property (as defined in section 48) 
and that are manufactured or 
constructed in the United States will be 
treated as income from sources within 
the United States after the craft is 
leased to a United States person. Income 
with respect to a croft includes 
payments for use of the craft and gain 
on the sale or exchange of the craft. 
Section 861(e) alters the general 
statutory rules that (1) payments under a 
lease of personal property are 
considered to be from sources within the 
United States only if the leased property 
is used within the United States and (2) 
gain or loss on the sale or exchange of 
personal property is treated as from 
sources within the country in which the 
transfer of title takes place. Thus, this 
provision modifies the rules for 
determining the source of income with 
respect to certain craft that are used or 
sold outside the United States. 

Section 861(e) does not apply if the 
lessor and the lessee are members of the 
same controlled group of corporations. 
For purposes of this section, if either the 
lessor or the lessee 18 a partnership at 
least 80 percent of which is owned by 
members of a controlled group of 
corporations, that partnership is 
considered to be member of the 
controlled group. 

Prior law applies to the income with 
respect to aircraft and vessels first 
leased on or before December 28,1980. 
Those rules allowed taxpayers to elect 
to treat the subject income as from 
sources within the United States. The 
Miscellaneous Revenue Act of 1980 
changed this treatment from elective to 
mandatory and expanded the scope of 
the provision to include spacecraft. The 
statutory source rule was made 
mandatory to insure that the lease 
payments from a United States person 
to the lessor were subject to income 
taxation by some country. In this regard, 
see H.R. Rep. No. 96-1270. 96th Cong.. 2d 
Sess. 24 (1980): S. Rep. No. 96-1036. 96th 
Cong.. 2d Sess. 16-17 (1980). 

The regulations describe the craft 
covered by section 861(e) in { 1.861- 
9A(b). The craft must be section 38 
property, that is, property for which an 
investment tax credit is available. The 
regulations treat a craft as manufactured 
or constructed within the United States 
if at least SO percent of the basis of the 
craft on the date it is leased to a United 
States person is attributable to value 
added within the United States. 

The regulations require that later 
income with respect to a craft be treated 
as U.S. source income even after the 
craft is no longer leased to a United 
States person or the property ceases to 
be section 38 property. Under 5 1.861- 


9A(e) this treatment as U.S. source 
income also continues when the craft is 
transferred or distributed if the basis of 
the craft in the hands of the recipient is 
determined by reference to the basis it 
had in the hands of the transferor or 
distributor. 

Drafting Information 

The principal author of these 
regulations is Mary Frances Pearson of 
the legislation and Regulations Division 
of the Office of Chief Counsel. Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

Regulatory Flexibility Act and Executive 
Order 12291 

These regulations are not subject to 
the Regulatory Flexibility Act because 
they are interpretative and thus the 
notice and public comment procedure 
requirements of 5 U.S.C. 553 do not 
apply. The Commissioner of Internal 
Revenue has determined that these 
regulations are not subject to Executive 
Order 12291. 

List of Subjects 

26 CFR 1.861-1 through 1397-1 

Income taxes. Aliens, Exports. DISC, 
Foreign investment in U.S., Foreign tax 
credit, Sources of income. United States 
investments abroad. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR Part 1 is 
amended 8S follows: 

PART 1—(AMENDED) 

Paragraph 1. Section 1.881-1(a)(4) is 
revised to read as follows: 

5 1.861-1 Income from sources within the 
United States. 

(a) Categories of income. ' * * 

(4) Exceptions . An owner of certain 
aircraft or vessels first leased on or 
before December 28.1980. may elect to 
treat income in respect of these aircraft 
or vessels as income from sources 
within the United States for purposes of 
sections 861(a) and 862(a). See S 1.861-9. 
An owner of certain aircraft, vessels, or 
spacecraft first leased after December 
28.1980, must treat income in respect of 
these craft as income from sources 
within the United States for purposes of 
sections 861(a) and 862(a). See 5 1861- 
9A. 

• • • • • 
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Par. 2. Section J 1.861-0 is amended 
as follows: 

1. The title of the section is revised to 
read “Income from certain aircraft or 
vessels first leased on or before 
December 2a, 1980.“. 

Z. The second sentence of paragraph 

(a) is amended by adding after the word 
’ date'*, the phrase “of aircraft or vessels 
first leased by the taxpayer on or before 
December 28, I960. 

3. A new paragraph (g)(6) is added 
immediately after paragraph (g)(5). the 
new paragraph to read as follows: 


(0) Revocation or termination after 
December 28. 1980. The rules in 
paragraph (g)(1) through (g)(5) continue 
to apply with respect to any election 
made pursuant to this section even 
through the revocation or termination 
may occur after December 28. 1980. 

Par. 3. Section 1.861 -0A is added 
immediately after § 1.861-9, to read as 
follows: 

§ 1.861-9A. Income from certain craft first 
teased after December 28, 1980. 

(a) General rule. If a taxpayer— 

(1) Owns a qualified craft (as defined 
in paragraph(b) of this section). 

(2) Leases such qualified craft after 
December 28,1980, to a United States 
person that is not a member of the same 
controlled group of corporations as the 
taxpayer, and 

(3) The lease is the taxpayer's first 
lease of the craft and the taxpayer is not 
considered to have made an election 
with respect to the craft under $ 1 801- 
9(e)(2). 

then the taxpayer shall treat all amounts 
includible in gross income with respect 
to the qualified craft as income from 
sources within the United States for 
each taxable year ending after 
commencement of the lease. If this 
section applies to income with respect to 
b craft, it applies to all such amounts 
that ere includible in the taxpayer's 
gross income, whether or not includible 
during or ufter the period of a lease to a 
United States person. Amounts derived 
by the taxpayer with respect to the 
qualified craft include any gain from the 
sale, exchange, or other disposition of 
the qualified craft. If this section applies 
to income with respect to a craft and 
there is a loss with respect to that craft 
(either due to the allowance of expenses 
and other deductions or due to a sole, 
exchange, or other disposition of the 
qualified craft), such loss is treated as 
allocable or apportionable to sources 
within the United States. The fact that a 
craft ceases to be section 38 property, 
ceases to be leased by the taxpayer to a 
United States person, or is leased or 


subleased for any period of time to a 
person who is not a United States 
person will not terminate the application 
of this section. 

(b) Qualified craft —(1) In general A 
qualified craft is a vessel, aircraft, or 
spacecraft that— 

(1) Is section 38 property (or would be 
section 38 property but for section 
48(a)(5), relating to use by governmental 
units), and 

(ii) Is manufactured or constructed in 
the United States. 

(2) Vessel. The term “vessel" includes 
every type of watercraft capable of 
being used as a means of transportation 
on water, and any items of property that 
are affixed in a permanent fashion or 
are integral to the vessel. A vessel that 
is used predominately outside the 
United States must be described in 
section 48(a)(2)(D)(iii) and { 1.48- 
1(g)[2)(iii). relating to vessels 
documented for use in the foreign or 
domestic commerce of the United States, 
to be <i qualified craft. 

(3) Aircraft. An aircraft used 
predominantly outside the United States 
must be described in section 
48(a)(2)(B)(i) and 5 1.48-l(g)(2)(i). 
relating to aircraft registered by the 
Administrator of the Federal Aviation 
Agency, and operated to and from the 
United States or operated under 
contract with the United States, to be a 
qualified craft. 

(4) Spacecraft A spacecraft must be 
described in section 48(a)(2)(B)(viii) and 
§ 1.46-l(g)(2)(viii). relating to 
comrminicutions satellites, or any 
interest therein, of a United States 
person, to be a qualified craft. 

(5) United States manufacture or 
construction . A craft will be considered 
to be manufactured or constructed in the 
United States if 50 percent or more of 
the basis of the craft on the date of the 
lease to a United States person is 
attributable to value added within the 
United States. 

(c) United States person. Fur purposes 
of this section, the term “United States 
person" includes those persons 
described in section 7701f»;(l0) end 
individuals with respect to whom an 
election under section 6013 (g) or (h) 
(reluting to nonresident alien individuals 
married to United States citizens or 
residents) is in effect. 

(d) Controlled group. For purposes of 
paragraph (a)(2) of this section, whether 
a taxpayer and a United States person 
are members of the same controlled 
group of corporations is determined 
under section 1563. Solely for purposes 
of this section, if at least 80% of the 
capital interest, or the profits interest, in 
a partnership is owned, directly or 
indirectly, by a member or members of a 


controlled group of corporations, then 
the partnership shall be considered a 
member of that controlled group of 
corporations. In addition, if at least 80% 
of the capital interest, or the profits 
interest, in a partnership is owned, 
directly or indirectly, by a corporation, 
then the partnership and that 
corporation shall be considered 
members of a controlled group of 
corporations. 

(e) Certain transfers ond 
distributions —(1) Transfers and 
distributions involving carryover of 
basis. If— 

(1) The income with respect to a craft 
is subject to this section. 

(ii) The taxpayer transfers or 
distributes such craft, and 

(iii) The basis of such craft in the 
hands of the transferee or distributee is 
determined by reference to its basis in 
the hands of the transferor or 
distributor. 

then this section will apply to the 
income with respect to the craft 
includible in the gross income of the 
transferee or distributee. This paragraph 
(e)(1) applies even though the transferor 
or distributor recognizes an amount of 
gain that increases basis in the hands of 
the transferee or distributee and even 
though the transferee or distributee is a 
nonresident alien or foreign corporation 
For example, if a corporation distributes 
a craft the income of which is subject to 
this section to Us parent corporation in a 
complete liquidation described in 
section 332(b), the parent corpora lion 
will be treated as if it satisified the 
requirements of paragraph (a) of this 
section with respect to such craft if the 
basis of the property in the hands of the 
parent corporation is determined under 
section 334(h) (relating to the general 
rule on carryover of basis in 
liquidations). In further illustration, if a 
corporation distributes a craft the 
income of which is subject to this 
section, in a distribution to which 
section 301(a) applies, the distributee 
will be treated ns if it satisfied the 
requirements of paragraph (a) of this 
section with respect to such craft if its 
basis is determined under section 
301(d)(2) (relating to basis of corporate 
distributees) even though the basis may 
be the fair market value of the craft 
under section 301(d)(2)(A). 

(2) Partnerships . If a partnership 
satisfies the requirements of paragraph 
(a) (1), (2). and (3) of this section, cadi 
partner shall treat all amounts 
includible in gross income with respect 
to the craft as income from sources 
within the United States for any taxable 
year of the partnership ending after 
commencement of the lease. In addition. 
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if a partnership distributes a craft the 
income of which is subject to this 
section, to a partner, the partner will be 
treated as if he or she satisfied the 
requirements of paragraph (a) of this 
section with respect to such craft. 

(3) Affiliated groups. If a member of a 
group of corporations that Hies a 
consolidated return transfers a craft, the 
income of which is subject to this 
section, to another member of that same 
group, the transferee will be treated as if 
it satisfied the requirements of 
paragraph (a) of this section with 
respect to the craft. 

Par. 4, Section 1.862-l(c) is revised to 
read as follows: 

$ 1.862-1 Income specifically- from 
sources without the United States. 

« • • • • 

(c) Income from certain property . For 
provisions permitting a taxpayer to elect 
to treat amounts of gross income 
attributable to certain aircraft or vessels 
first leased on or before December 28, 
1980, as income from sources within the 
United States which would otherwise be 
treated as income from sources without 
the United States under paragraph (a) of 
this section, see 5 1.881-9. For 
provisions requiring amounts of gross 
income attributable to certain aircraft, 
vessels, or spacecraft first leased by the 
taxpayer after December 28,1980. to be 
treated as income from sources within 
the United States which would 
otherwise be treated a 9 income from 
sources without the United States under 
paragraph (a) of this section, see 
5 1.881-9 A. 

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(08A Stat. 917: 28 U.S.C. 7805). 

Koficoe L Egger. |r.. 

Commissioner of Interna ! Revenue. 

Approved: 

John E. Chapotoci. 

Assistant Secretary of the Treasury 
jis Doc nmir KiWd a *5 ton) 

Sll UNO COOC 4*KM)1-N 


26 CFR Part 1 

(T. D 78261 

Income Tax; Taxable Years Beginning 
After December 31,1953; Income 
Tax— Return Regarding Corporate 
Liquidation Within One Calendar 
Month 

agency: Internal Revenue Service. 

Treasury. 

action: Final regulations. 

summary: This document contains final 
regulations eliminating a requirement 


that additional information be included 
in the information return of a 
corporation liquidating within one 
calendar month. The burden of the 
requirement is not justified by the use 
that is made of the additional 
information. 

oates: These regulations are effective 
as of December 18,1983. 

FOR FURTHER INFORMATION CONTACT: 
Charles W. Culmer of the Legislation 
and Regulations Division, Office of 
Chief Counsel. Internal Revenue 
Service, 1111 Constitution Avenue. 

N.W.. Washington. D.C. 20224 (Attn: 
CC:LR:T) (202-568-4336: not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: 

Explanation of Provisions 

This document contains final 
amendments to the Income Tax 
Regulations (28 CFR Part 1) under 
section 6043(a)(1) of the Internal 
Revenue Code of 1954. The amendments 
eliminate paragraph (b)(2) from 
i 1.6043-1. Paragraph (b)(2) specifies 
additional information required to be 
included in the section 6043(a)(1) 
information return of a corporation 
liquidating pursuant to section 333 
(Form 988). The amendments will permit 
the deletion of Item 11 from the existing 
Form 966. 

The Internal Revenue Serv ice has 
determined that paragraph (b)(2) 
imposes a burden on taxpayers which is 
not justified by the use which the 
Service makes of the additional 
information. 

Omission of Notice 

Issuance of these regulations was not 
preceded by publication in the Federal 
Register of a notice of proposed 
rulemaking and request for comments. 
These steps were dispensed with as 
unnecessary because it is believed that 
these regulations, which liberalize 
existing requirements, are beneficial to 
all interested parties. 

Executive Order 12291 and Regulatory 
Flexibility Act 

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis is therefore 
not required. The Internal Revenue 
Service has concluded that the 
regulations contained herein are 
interpretative and that the notice and 
public procedure requirements of 5 
U.S.C. 553 do not apply. Accordingly, 
these final regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. Chapter 6). 


Drafting Information 

The principal author of this Treasury 
decision is Charles W. Culmer of the 
Legislation and Regulations Division of 
the OfTice of Chief Counsel. Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in drafting this 
Treasury decision, both on matters of 
substance and style. 

List of Subjects in 26 CFR 1.6001-1— 
1.6109-2 

Income taxes. Administration and 
procedure. Filing requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly. 26 CFR Part 1 is 
amended as follows: 

PART 1—{AMENDED) 

51.6043-1 | Amended | 

Section 1.6043-1 is amended by 
removing paragraph (b)(2) qnd 
renumbering paragraph (b)(3) as 
paragraph (b)(2). 

This Treasury decision liberalizes 
existing rules with respect to 
information required to be included in 
the section 6043(a)(1) information return 
of a corporation liquidating pursuant to 
section 333. This change docs not uffect 
the tax liability of any taxpayer and is 
considered to be beneficial to all 
interested parties. For these reasons, it 
Is found unnecessary to issue this 
Treasury decision with notice and 
public procedure under 5 U.S.C. 553. 

This Treasury decision is issued under 
the authority contained in Code sections 
6043(a)(1) (6GA Stat. 746, 26 U.S.C. 
6043(a)(1)) and 7805 (68A Stat. 917, 26 
U.S.C. 7805). 

Kcm oe L Eggor. |r,, 

Commissioner of Internal Revenue. 

Approved: December 2.1963. 

John E. Chupoton. 

Assistant Secretary of the Treasury. 

(W Doc ay xa*\ FWd \z-\s-tsx »4A 

BILLING COOC 4*30-01-* 


26 CFR Parts 1 and 15b 
ITT). 79271 

Income Tax; Taxable Years Beginning 
After December 31, 1953; Amortization 
of Reforestation Expenditures 

agency: Internal Revenue Service. 
Treasury. 

action: Final regulations. 
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summary: This document contains final 
regulations relating to an election under 
which taxpayers may amortize up to 
$10,000 of qualified reforestation 
expenditures over a seven-year period. 
Changes to the applicable tax law were 
made by the Recreational Boating Safety 
and Facilities Improvement Act of 1980 
and the Subchapter S Revision Act of 
1982. These regulations provide 
guidance to taxpayers who make 
expenditures to pay for planting or 
seeding areas for forestalion or 
reforestation purposes. In addition* a 
clerical change is being made to the 
regulations under section 121 of the 
Internal Revenue Code of 1954 (Code), 
relating to the exclusion of gain on the 
sale of a personal residence. 
dates: Generally, the regulations are 
effective for qualifying reforestation 
expenditures added to capital accounts 
after December 31.1979. The 
amendments made by the Subchapter S 
Revision Act of 1982 are effective for 
taxable years beginning after December 
31.1982. 

FOR FURTHER INFORMATION CONTACT: 

Robert B. Coplan of the Legislation and 
Regulations Division. Office of the Chief 
Counsel. Internal Revenue Service, 1111 
Constitution Avenue. N.W., Washington. 
D C. 20224 (Attention CC:LR:T) 202-566- 
3287. not a toll-free call. 

SUPPLEMENTARY INFORMATION: 

Background 

On March 15.1983. the Federal 
Register published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 48. 62,194. and 1245 of the Code 
(48 FR 10860J. The proposed regulations 
included as a portion thereof, temporary 
regulations which were published in the 
Rules and Regulations portion of the 
same issue of the Federal Register (48 
FR 10816). The amendments were 
proposed to conform the regulations to 
section 301 of the Recreational Boating 
Safety and Facilities Improvement Act 
of 1980 (94 Stat. 1989). The amendments 
contained in this dcKmment also conform 
the regulations to section 3(g) (1) and (2) 
of the Subchapter S Revision Act of 1982 
(90 Stat. 1689). After consideration of all 
comments regarding the proposed 
amendments, those amendments are 
adopted as revised by this Treasury 
decision. 

Changes In Regulations in Response to 
Comments 

The proposed regulations have been 
clarified in three areas in response to a 
comment. First, jl.48-l(p) has been 
clarified to provide that if a taxpayer 
incurs mure than $10,000 of qualifying 


reforestation expenditures in connection 
with more than one qualified timber 
property, and an election to amortize 
such costs under section 194 is made, 
the allocation of the $10,000 limitation 
among such properties which is selected 
by the taxpayer under § 1.194-2(b)(2) 
shall be controlling for purposes of 
determining which expenditures are 
eligible for the investment credit. 

Section 1.48-l(p) also provides that if 
the taxpayer does not elect to amortize 
reforestation costs under section 194, for 
purposes of the investment credit, the 
taxpayer may select the timber 
properties to which the $10,000 
limitation is to be allocated. 

Second, 51.46-3(d)(2) is revised to 
clarify that, for purposes of the 
investment credit qualified 
reforestation expenditures will be 
considered to be in a condition or state 
of readiness and availability for a 
specifically assigned function (/.»., 
placed in service) in the year in which 
the expenditures are incurred. This rule 
will eliminate any question as to when 
such property is considered to have 
been placed in service in those cases in 
which the taxpayer does not elect to 
amortize costs under section 194. 

Finally, the example is S 1.12-45—4(h)(2) 
is expanded in the final regulations to 
clarify how long a taxpayer must wait to 
dispose of timber property in order to 
avoid recapturing the amortization 
deductions claimed under section 194. 
The example, as revised, provides that 
amortization deductions attributable to 
reforestation expenditures incurred in 
1981 will not be recaptured under 
section 1245 so long as the property to 
which the expenditures are attributable 
is not disposed of prior to 1992. 

S Corporations 

Section 1.194-2(b)(0) of the final 
regulations clarifies that, for taxable 
years beginning after December 31,1982, 
the rules limiting both a partnership and 
each partner to $10,000 in amortizable 
expenditures each year, apply to S 
Corporations and their shareholders, as 
well. 

Clerical Amendment 

A clerical amendment is being made 
to § 1.121-4{c) of the regulations 
(relating to the exclusion of gain on the 
sale of a residence), in order to provide 
that the statement filed under such 
section may be filed with either the 
Internal Revenue Service Center with 
which the original election was filed, the 
Service Center nearest the taxpayer, or 
the taxpayer's local Internal Revenue 
office. This liberalizing change conforms 
the regulations to previously published 
IRS.publications. This change applies to 


sales or exchanges after July 28,1978, in 
taxable years ending after such date. 

Special Analyses 

The Commissioner of International 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis is therefore 
not required. Although a notice of 
proposed rulemaking which solicited 
public comments was issued, the 
Internal Revenue Service concluded 
when the notice was issued that the 
regulations are interpretative and that 
the notice and public procedure 
requirement of 5 U.S.C. 553 did not 
apply. Accordingly, the final regulations 
do not constitute regulations subject to 
the Regulatory Flexibility Act (5 U.3.C. 
chapter 6). 

Paperwork Reduction Act 

The collection of information 
requirements contained in this 
regulation have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved at 
OMB. 

Drafting Information 

The principal author of this regulation 
is Robert B. Coplan of the Legislation 
and Regulations Division of the Office of 
Chief Counsel. Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations both on 
matters of substance and style. 

List of Subjects 

26 CFR 1.0-1.58-8 

Income taxes, Tax liability. Tax rales 
Credits. 

26 CFR 1.61-1-1.281-4 

Income taxes. Taxable income. 
Deductions. Exemptions. 

26 CFR 1.1201-1.1262-2 

Income taxes, Capital gains and 
losses. Recapture. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR Parts 1 and 15b 
are amended as follows: 

PART 1—[AMENDED) 

Paragraph 1. Section 1.48-3 is 
amended by adding a new paragraph (d) 
(2)(iv) Immediately after paragraph (dj 
(2)(iii) thereof, and by revising 
paragraph (e)(4) to read as follows: 
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§ 1.46*3 Qualified Investment. 



(iv) Reforestation expenditures (as 
defined In $ 1.194-3(c)) are incurred 
during the taxable year in connection 
with qualified timber property (as 
defined in { 1.194-3(a)). 

• • * • • 

(e) Estimated use ful life —* * * 

(4) Useful life of property subject to 
amortization—{ i) In general. In the case 
of property with respect to which 
amortization in lieu of depreciation is 
allowable, the term over which 
amortization deductions are taken shall 
be considered as the estimated useful 
life of such property. 

(ii) Qualified Umber property. In the 
case of qualified timber property (within 
the meaning of section 194(c)(1)), the 
normal growing period of 9uch property 
shall be considered its estimated useful 
life. 

» • « * • 

Par. 2. Section 1.48-1 is amended by 
revising the first sentence of paragraph 
(b)(1) and by adding a new paragraph 
(p) in the appropriate place as follows: 

5 1.46-1 Definition of section 35 property. 

• • « * • 

(b) Depreciation allowable. (1) 
Property (with the exception of property 
described in section 48(a)(1)(F) and 
paragraph (p) of this section) is not 
section 38 property unless a deduction 
for depreciation (or amortization in lieu 
of depreciation) with respect to such 
property is allowable to the taxpayer for 
the taxable year. * * * 

• • # • • 

(p) Qualified Umber property. (1) 
Qualified timber properly (within the 
meaning of section 194(c)(1)) shall be 
treated as section 38 property to the 
extent of the portion of the basis of such 
properly which is the amortizable basis 
(as defined in S 1.104—3(b)) acquired 
during the taxable year and taken into 
account under section 194 (after 
applying the limitation of section 
194(b)(1)). Such amortizable basis shall 
qualify as section 38 property whether 
or not an election is made under section 
194. However, any portion of such 
amortizable basis which is attributable 
to property which otherwise qualifies as 
flection 38 property shall not be treated 
0s section 38 property under section 
48(a)(1)(F) and this paragraph. For 
example, amortizable basis attributable 
tc depredation on equipment would not 
qualify as section 38 property under this 
paragraph if such equipment qualifies as 
flection 38 property under sections 
4a(a)(l) (A) or (B). In determining the 


portion of amortizable basis which 
qualifies as section 38 property under 
this paragraph, the reduction in 
amortizable basis to account for 
depreciation sustained with respect to 
property used in the reforestation 
process (which otherwise qualifies as 
section 38 property) shall be applied 
before the $10,000 limitation on eligible 
costs under section 194(b)(1). For 
example, if in a taxable year a taxpayer 
incurs qualifying reforestation cost 
resulting in $12,000 of amortizable basis 
with respect to property for which an 
election is in effect, and $2,000 of these 
costs are attributable to depredation of 
the taxpayer's equipment, such $12,000 
would first be reduced by the $2,000 of 
depreciation, and the $10,000 limitation 
under section 194(b)(1) would be applied 
following such reduction. 

(2) If a taxpayer makes an election to 
amortize reforestation expenditures 
under section 194. and allocates the 
$10,000 limitation among more than one 
property under § 1.104—2(b)(2). then such 
allocation shall apply for purposes of 
determining the amortizable basts that 
qualifies as section 38 property under 
paragraph (p)(l) of this section. If no 
election is made under section 194, the 
taxpayer may select the manner In 
which the $10 000 limitation is to be 
allocated among the qualified timber 
properties. 

Par. 3. Section 1.82-l(c) is amended by 
changing the periods at the end of 
paragraphs (c) (15) and (16) to 
semicolons, and by adding a new 
paragraph fc)(17) to read ea set forth 
below: 

§ 1.62 -1 Adjusted gross income. 

* • • • « 

(c) * * * 

(17) The deduction allowed by section 
194 for the amortization of reforestation 
expenditures. 

Par. 4. The third sentence of { 1.121-4 
(c) is amended by removing the phrase 
"the district director with whom the 
election was filed”, and inserting in lieu 
thereof, "either the Internal Revenue 
Service Center with which the election 
was filed, the Internal Revenue Service 
Center nearest the taxpayer at the time 
the statement is filed, or the taxpayer's 
local Internal Revenue office". 

Par. 5. New §§ 1.194-1 through 1.194-4 
are added in the appropriate place to 
read as follows: 

4 1.194-1 Amortization of reforestation 
expenditures. 

(a) In general. Section 194 allows a 
taxpayer to elect to amortize over an 64* 
month period, up to $10,000 of 
reforestation expenditures as defined in 

5 1.104—3(c)) incurred by the taxpayer in 


a taxable year in connection with 
qualified timber properly (as defined in 
§ 1.194—3(a)). The election is not 
available to trusts. Only those 
reforestation expenditures which result 
in additions to capital accounts after 
December 31,1979 are eligibla for this 
special amortization. 

(b) Determination of amortization 
period. The amortization period must 
begin on the first day of the first month 
of the last half of the taxable year 
during which the taxpayer incurs the 
reforestation expenditures. For example, 
the 84*month amortization period begins 
on July 1 of a taxable year for a calendar 
year taxpayer, regardless of whether the 
reforestation expenditures are incurred 
in January or December of that taxable 
year. Therefore, a taxpayer will be 
allowed to claim amortization 
deductions for only six months of each 
of the first and eighth taxable years of 
the period over which the reforestation 
expenditures will be amortized. 

(c) Recapture . If a taxpayer disposes 
of qualified timber property within ten 
years of the year in which the 
amortizable basis was created and the 
taxpayer has claimed amortization 
deductions under section 194, part or all 
of any gain on the disposition may be 
recaptured as ordinary income. See 
section 1245. 

5 1.194-2 Amount of deduction allows bio. 

(a) General rule. The allowable 
monthly deduction with respect to 
reforestation expenditures made in a 
taxable year is determined by dividing 
the amount of reforestation 
expenditures made in such taxable year 
(after applying the limitations of 
paragraph (b) of this section) by 84. In 
order to determine the total allowable 
amortization deduction for a given 
month, a taxpayer should add the 
monthly amortization deductions 
computed under the preceding sentence 
for qualifying expenditures made by the 
taxpayer in the taxable year ond the 
preceding seven taxable years. 

(b) Dollar limitation —(1) Maximum 
amount subject to elecUon. A taxpayer 
may elect to amortize up to $10,000 of 
qualifying reforestation expenditures 
each year under section 194. However, 
the maximum amortizable amount is 
$5,000 In the case of a married 
individual (as defined In section 143) 
fiii/tg a separate return. No carryover or 
carryback of expenditures in excess of 
$10,000 is permitted. The maximum 
annual amortization deduction for 
expenditures incurred in any taxable 
year is $1.42857 ($10,000/7]. The 
maximum drduction in the first and 
eighth taxable years of the amortization 
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period is one-half that amount, or 
$714.29. because of the half-year 
convention provided in S 1-194—1(b). 
Total deductions for any one year under 
this section will reach $10,000 only if a 
taxpayer incurs and elects to amortize 
the maximum $10,000 of expenditures 
each year over an 8 year period. 

(2) Allocation of amortizable basis 
among taxpayer's timber properties. The 
limit of $10,000 on amortizable 
reforestation expenditures applies to 
expenditures paid or incurred during a 
taxable year on all of the taxpayer's 
timber properties. A taxpayer who 
incurs more than $10,000 in qualifying 
expenditures in connection with more 
than one qualified timber property 
during a taxable year may select the 
properties for which section 194 
amortization will be elected as well as 
the manner in which the $10,000 
limitation on amortizable basis is 
allocated among such properties. For 
example, A incurred $10,000 of 
qualifying reforestation expenditures on 
each of four properties in 1981. A may 
elect under section 194 to amortize 
$2,500 of the amount spent on each 
property. $5,000 of the amount spent on 
any two properties, the entire $10,000 
spent on any one property, or A may 
allocate the $10,000 maximum 
amortizable basis among some or all of 
the properties in any other manner. 

(3) Basis —(i) In general. Except as 
provided in paragraph (b)(3)(ii) of this 
section, the basis of a taxpayer's 
interest in qualified timber property for 
which an election is made under section 
194 shall be adjusted to reflect the 
amount of the section 194 amortization 
deduction allowoble to the taxpayer. 

(ii) Special rule for trusts . Although a 
trust may be a partner of a partnership, 
income beneficiary of an estate, or (for 
taxable years beginning after December 
31.1982) shareholder of an S 
corporation, it may not deduct its 
allocable share of a section 194 
amortization deduction allowable to 
such a partnership, estate, or S 
corporation. In addition, the basis of the 
interest held by the partnership, estate, 
or S corporation in the qualified timber 
property shall ndt be adjusted to reflect 
the portion of the section 194 
amortization deduction that is allocable 
to the trust. 

(4) Allocation of amortizable basis 
among component members of a 
controlled group. Component members 
of a controlled group (as defined in 

§ 1.194-3(d)) on a December 31 shall be 
treated as one taxpayer in applying the 
$10,000 limitation of paragraph (b)(1) of 
this section. The amortizable basis may 
be allocated to any one such member or 
allocated (for the taxable year of each 


such member which includes such 
December 31) among the several 
members in any manner, provided that 
the amount of amortizable basis 
allocated to any member does not 
exceed the amount of amortizable basis 
actually acquired by the member in the 
taxable year. The allocation is to be 
made (1) by the common parent 
corporation if a consolidated return is 
filed for all component members of the 
group, or (2) in accordance with an 
agreement entered into by the members 
of the group if separate returns are filed. 
If a consolidated return is filed by some 
component members of the group and 
separate returns are filed by other 
component members, then the common 
parent of the group filing the 
consolidated return shall enter into an 
agreement with those members who do 
not join in filing the consolidated return 
allocating the amount between the group 
filing the return and the other 
component members of the controlled 
group who do not join in filing the 
consolidated return. If a consolidated 
return is filed, the common parent 
corporation shall file a separate 
statement attached to the income tax 
return on which an election is made to 
amortize reforestation costs under 
section 194. See $ 1.194-4. if separate 
returns are filed by some or all 
component members of the group, each 
component member to which is 
allocated any port of the deduction 
under secton 194 shall file a separate 
statement attached to the income tax 
return in which an election is made to 
amortize reforestation expenditures. See 
§ 1.194-4. Such statement shall include 
the name, address, employer 
identification number, and the taxable 
year of each component member of the 
controlled group, a copy of the 
allocation agreement signed by persons 
duly authorized to act on behalf of those 
members who file separate returns, and 
a description of the manner in which the 
deduction under section 194 has been 
divided among them. 

(5) Partnerships —(i) Election to be 
mode by partnership. A partnership 
makes the election to amortize qualified 
reforestation expenditures of the 
partnership. Sec section 703(b). 

(ii) Dollar limitations applicable to • 
partnerships . The dollar limitations of 
section 194 apply to the partnership as 
well as to each partner. Thus, a 
partnership may not elect to amortize 
more than $10,000 of reforestation 
expenditures under section 194 in any 
taxable year. 

(iii) Partner's share of amortizable 
basis. Section 704 and the regulations 
thereunder shall govern the 
determination of a partner's share of a 


partnership's amortizable reforestation 
expenditures for any taxable year. 

(Iv) Dollar limitation applicable to 
partners. A partner shall in no event be 
entitled in any taxable year to claim a 
deduction for amortization based on 
more than $10,000 ($5,000 in the case of 
a married taxpayer who files a separate 
return) of amortizable basis acquired in 
such taxable year regardless of the 
source of the amortizable basis. In the 
case of a partner who is a member of 
two or more partnerships that elect 
under section 194. the partner's 
aggregate share of partnership 
amortizable basis may not exceed 
$10,000 or $5,000, whichever is 
applicable. In the case of a member of a 
partnership that elects under section 194 
who also has separately acquired 
qualified timber property, the aggregate 
of the member's partnership and non¬ 
partnership amortizable basis may not 
exceed $10,000 or $5,000 whichever is 
applicable. 

(6) S corporations. For taxable years 
beginning after December 31,1982. rules 
similar to those contained in paragraph 
(b)(5) (ii) and (iv) of this section shall 
apply In the case of S corporations (as 
defined in section 1381(a)) and their 
shareholders. 

(7) Estates. Estates may elect to 
amortize in each taxable year up to a 
maximum of $10,000 of qualifying 
reforestation expenditures under section 
194. Any amortizable basis acquired by 
an estate shall be apportioned between 
the estate and the income beneficiary on 
the basis of the income of the estate 
allocable to each. The amount of 
amortizable basis apportioned from an 
estate to a beneficiary shall be taken 
into account in determining the $10,000 
(or $5,000) amount of amortizable basis 
allowable to such beneficiary under this 
section. 

(c) Life tenant and remainderman. If 
property is held by one person for life 
with remainder to another person, the 
life tenant is entitled to the full benefit 
of any amortization allowable under 
section 194 on qualifying expenditures 
he or she makes. Any remainder interest 
in the property is ignored for this 
purpose. 

| Approved by (he Offic e of Management 
and Budget under control number 1545- 
0735.| 

§ 1.194-3 Definitions. 

(a) Qualified timber property. The 
term “qualified timber property" means 
property located in the United States 
which will contain trees in significant 
commercial quantities. The property 
may be a woodlot or other site but must 
consist of at least one acre which is 
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planted with tree seedlings in the 
manner normally used in forestation or 
reforestation. The property must be held 
by the taxpayer for the growing and 
cutting of timber whfch will either be 
?nld for use in, or used by the taxpayer 
in. the commercial production of limber 
products. A taxpayer does not have to 
own the property in order to be eligible 
*o elect to amortize costs attributable to 
it under section 194. Thus, a taxpayer 
may elect to amortize qualifying 
reforestation expenditures incurred by 
such taxpayer on leased qualified timber 
property. Qualified timber property does 
not Include property on which the 
taxpayer has planted shelter belts (for 
which current deductions are allowed 
under section 175] or ornamental trees, 
such as Christmas trees. 

(bj Amortizable basis . The teim 
'amortizable basis*' means that portion 
of the basis of qualified timber property 
which is attributable to reforestation 
expenditures. 

(c) Reforestation expenditures —(1) In 
general. The term "reforestation 
expenditures" means direct costs 
incurred to plant or seed for forestation 
or reforestation purposes. Qualifying 
expenditures include amounts spent for 
site preparation, seed or seedlings, and 
labor and tool costs, including 
depredation on equipment used in 
planting or seeding. Only those costs 
which must bo capitalized and ore 
included in the adjusted basis of the 
property qualify as reforestation 
expenditures. Costs which are currently 
deductible do not qualify. 

(2) Cost-sharing programs . Any 
expenditures for which the taxpayer has 
been reimbursed under any 
governmental reforestation coat sharing 
program do not qualify as reforestation 
expenditures unless the amounts 
reimbursed have been included in the 
gross income of the taxpayer. 

(d) Definitions of controlled group of 
corporations and component member of 
controlled group. For purposes of 
section 194. the terms "control group of 
corporations" and "component 
member" of a controlled group of 
corporations shall have the same 

m Lining assigned to those terms in 
section 1583 (a) and (b). except that the 
phrase "more than 50 percent" shall be 
substituted for the phrase "at least 80 
Percent" each place it appears in section 
1583(a)(1). 

§ 1.194-4 Time and manner of making 

fraction. 

(a) In general. Except as provided in 
paragraph (b) of this section, an election 
to amortize reforestation expenditures 
under section 194 shall be made by 
coloring the amortization deduction 


claimed jt the appropriate place on the 
taxpayer's income tax return for the 
year in which the expenditures were 
incurred, and by attaching a statement 
to such return. The statement should 
state the amounts of the expenditures, 
describe the nature of the expenditures, 
and give the date on which each was 
incurred. The statement should also 
state the type of timber being grown and 
the purpose for which it is being growm. 
A separate statement must be included 
for each property for which reforestation 
expenditures are being amortized under 
section 194. The election may only be 
made on a timely return (taking into 
account extensions of the time for filing) 
for the taxable year in which the 
amortizable expenditures were made. 

(b) Special rule. With respect to any 
return filed before March 15.1984. on 
which a taxpayer was eligible to. but did 
not make an election under section 194. 
the election to amortize re foms taken 
expenditures under section 194 may be 
made by a statement on. or attached to, 
the income tax return (or an amended 
return) for the taxable year, indicating 
that an election is being made under 
section 194 and setting forth the 
information required under paragraph 

(a) of this section. An election made 
under the provisions of this paragraph 

(b) must be made not later than, 

(1) The time prescribed by law 
(including extensions thereof) for filing 
the income tax return for the year in 
which the reforestation expenditures 
were made, or 

(2) March 15,1984. whichever is later. 
Nothing in this paragraph shall be 
construed as extending the time 
specified in section 8511 within which a 
claim for credit or refund may be filed. 

(c) Revocation. An application for 
consent to revoke an election under 
section 194 shall be in writing and shall 
be addressed to the Commissioner of 
Internal Revenue. Washington. D.C. 
20224. The application shall set forth the 
name and address of the taxpayer, state 
the taxable years for which the election 
was in effect, and state the reason for 
revoking the election. The application 
shall be signed by the taxpayer or a duly 
authorized representative of (he 
taxpayer and shall be filed at least 90 
days prior to the time prescribed by law 
(without regard to extensions thereof) 
for filing the income lax return for the 
first taxable year for which the election 
is to terminate. Ordinarily, the request 
for consent to revoke the election will 
not be granted if it appears from all the 
facts and circumstances that the only 
reason for the desired change is to 
obtain a tax advantage. 

(Approved by the Office of Management 
and Budget under control number 1543- 
0735.1 


Part 0. Section 1.1245-4 is amended by 
adding new paragraphs (g) and (h) at the 
end thereof to read as follows: 

1 1.1245-4 Exceptions and Hmttetioni. 

• • • • • 

(g) (Reserved) 

(h) Timber property subject to 
amortization under section 194 —(1) In 
general. For purposes of section 
1245(a)(2). in determining the 
recomputed basis of property with 
respect to which a deduction under 
section 194 was allowed for any taxable 
year, a taxpayer shall not take into 
account amortization deductions 
claimed under section 194 to the extent 
such deductions are attributable to the 
amortizable basis (within the meaning 
of section 194(c)(2)) of the taxpayer 
acquired before the tenth taxable year 
preceding the taxable year in which gain 
with respect to the property is 
recognized. 

(2) Example . The principles of 
paragraph (h)(1) of this section are 
illustrated by the following example: 

Example. Assume A owns qualified timber 
property (as defined In section 194(c)(1)) with 
a basis of $30,000. In 1981. A incurs Si2000 of 
qualifying reforestation expenditures and 
elects to amortize the maximum $10,000 of 
such expenses under section 191. The $10,000 
of deductions are taken dunng the 8-year 
period from 1981 to 1988. If A soils the 
property in 1990 for $80,000 • gain of $28,000 
($00,000—adjusted basis of $32,000) is 
recognized on the sale. Since the sale took 
place within 10 years of the taxable year in 
which tlie reforestation expenditures were 
mode. $30,000 of the gain is treated as 
ordinary income, and the remaining $18,000 
of gain would he capital gain. If it otherwise 
qualifies for capital gain treatment. In order 
to avoid ordinary income treatment of tha 
gain attributable to the reforestation 
expenditures Incurred in 1981, A would have 
to wait until 1892 to dispose of the property. 

PART 1 Sb—(REMOVED) 

Par. 7.26 CFR Part 15b is removed. 

This Treasury decision is issued under 
the authority contained in sections 194 
(94 Stat. 1969; 28 U.S.G 194) and 7805 
(68A Stat. 917; 28 U.S.G 7805) of Urn 
Internal Revenue Code of 1954. 

Roscoe L. Eggw, Jr„ 

Commissioner of Internal Revenue. 

Approved: December 2. 1983. 

|ohn E. Chspotoo, 

Assistant Secretary of the Treasury. 

(KR Itoe. svnusnud 17>1S~S» fl-*> am) 
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DEPARTMENT OF DEFENSE 
Department of the Navy 
32 CFR Part 706 

Certifications and Exemptions Under 
the International Regulations for 
Preventing Collisions at Sea, 1972; 
Amendment 

agency: Department of the Navy. DOD. 
action: Final rule. 

summary: The Department of the Navy 
is amending its certifications and 
exemptions under the International 
Regulations for Preventing Collisions at 
Sea. 1972 (72 COLREGS) to reflect that 
the Secretary of the Navy: (1) has 
determined that USS THACH (FFG 43) 
is a vessel of the Navy which, due to its 
special construction and purpose. * 
cannot comply fully with certain 
provisions of the 72 COLREGS without 
interfering with its special function as a 
naval frigate, and (2) has found that USS 
THACH (FFG 43) is a member of the 
FFG 7 class of ships, certain exemptions 
for which have been previously granted 
under 72 COLREGS Rule 3a The 
intended effect of this rule is to warn 
mariners in waters where the 72 
COLREGS apply. 

EFFECTIVE DATE: December 5.1983. 

FOR FURTHER INFORMATION CONTACT: 
Captain Richard ). McCarthy.) ACC, 
USN, Admiralty Counsel. Office of the 
fudge Advocate General, Navy 
Department. 200 Stovall Street, 
Alexandria. VA 22332. Telephone 
Number. (202) 325-9744. 
supplementary information: Pursuant 
to the authority granted in Executive 
Order 11964 and 33 U.S.C. 1605. the 
Department of the Navy amends 32 CFR 
Part 706. This amendment provides 
notice that the Secretory of the Navy 
has certified that USS T1IACH (FFG 43) 
is a vessel of the Navy which, .due to its 
special construction and purpose, 
cannot comply fully with 72 COLREGS: 
Rule 21(a) regarding the arc of visibility 
of its forward masthead light: Annex l. 
Section 2(a)(i). regarding the height 
above the hull of its forward masthead 
light: and Annex 1. Section 3(b). 
regarding the horizontal relationship of 
its sidelights to its forward masthead 
light, without interfering with its special 
function as a Navy frigate. The 
Secretary of the Navy has also certified 
that the above-mentioned light is 
located in closest possible compliance 
with the applicable 72 COLREGS 
requirements. 

Notice is also provided to the effect 
that USS THACH (FFG 43) is a member 
of the FFG 7 class of ships for which 


certain exemptions, pursuant to 72 
COIREGS Rule 38. have been previously 
authorized by the Secretary of the Navy. 
The exemptions pertaining to that class, 
found in the existing tables of { 706.3, 
are equally applicable to this ship. 
Moreover, it has been determined, in 
accordance with 32 CFR Part 296 and 
701. that publication of this amendment 
for public comment prior to adoption is 
impracticable, unnecessary, and 
contrary to public interest since it is 
bused on technical findings that the 
placement of lights on this ship in a 
manner different from that prescribed 
herein will adversely affect the ship's 
ability to perform its military function. 

List of Subjects in 32 CFR Part 706 

Marine safety. Navigation (Water), 
and Vessels. 

PART 706—[AMENDED] 

Accordingly, 32 CFR Part 706 is 
amended as follows: 

5 706.2 (Amended) 

1. Table One of $ 706.2 is amended as 
follows to indicate the certifications 
Issued by the Secretary of the Navy: 


> In 
o 1 


Nur*»r 


rtqurod 


Sactton 
-it 


USS THACH_ FFG 49_ Vi 


Z Table Four of 5 706.2 is amended by 
adding to paragraph 8 the following 
vessel for which navigational light 
certifications are herewith issued by the 
Secretary of the Navy: 

• % 9 • • * 

USS THACH (FFG 43) 

3. Table Four of ( 706.2 is amended by 
adding to paragraph 9 the following 
vessel for which navigational light 
certifications are herewith issued by the 
Secretary of the Navy: 


Ni/rbor 


ot 

■ 

of 

id 

in 


USS THACH _ FFG O 2 75 

4 

Authority: K.O.11964: 33 U.S.G 1605. 


Dated: December 5,1983. 
fame* F. Goodrich, 

Under Secretary of the Navy. 

[FR Doc FlU*J am) 

WLUNG COCK M10-AE -H 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IA-5-FRL 2491-21 

Approval and Promulgation of 
Implementation Plans; Indiana 

agency: Environmental Protection 

Agency (EPA). 

action: Final rulemaking. 

summary: On October 6.1980. Indiana 
submitted as a revision to its State 
Implementation Plan (SIP) a revised 
opacity regulation. 325 IAC 5-1. This 
regulation was submitted in partial 
fulfillment of Part D of the Clean Air Act 
(CAA). EPA proposed to disapprove this 
regulation on March 3,1982 (47 FR 9019). 
Comments were received from the State 
and other interested parties. Upon 
review of these comments and the 
proposed revised regulation, EPA today 
is disapproving 325 IAC 5-1. The opacity 
SIP for Indiana remains A PC 3, as 
approved on October 28,1975 (40 FR 
50033). 

date: This final disapproval becomes 
effective on December 16.1983. 
addresses: Copies of this revision to 
the Indiana SIP are available for 
inspection at: The Office of the Federal 
Register. 1100 L Street, NW. t Room 8401, 
Washington, D.C. 20408. 

Copies of the SIP revision, public 
comments on the notices of proposed 
rulemaking and other materials relating 
to this rulemaking are available for 
inspection at the following addresses: (It 
is recommended that you telephone 
Robert B. Miller at (312) 886-6031 before 
visiting the Region V Office). 
Environmental Protection Agency, 
Region V, Air and Radiation Branch, 
230 South Dearborn Street. Chicago, 
Illinois 60604; 

Environmental Protection Agency, 

Public Information Reference Unit. 401 
M Street. SW., Washington. D.C. 

20460: and 

Indiana Air Pollution Control Division, 
Indiana State Board jf Health, 1330 
West Michigan Street. Indianapolis, 
Indiana 46206. 

FOR FURTHER INFORMATION CONTACT: 

Robert B. Miller, Air and Radiation 
Branch (5AR-28), Environmental 
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Protection Agency. Region V. Chicago. 
Illinois 60604; (312) 886-6031. 

SUPPLEMENTARY INFORMATION: 

Background 

Under Section 107 of the CAA. EPA 
has designated certain areas in Indiana 
as not attaining the National Ambient 
Air Quality Standards (NAAQS) for 
total suspended particulates (TSP). 
sulfur dioxide (SOi). carbon monoxide 
(CO), ozone (Oi). and/or nitrogen 
dioxide (NO* *). See 43 FR 8992 (March 3. 
1978) and 43 FR 45993 (October 5.1978). 
For these areas. Part D of the Act 
requires that the State revise its SIP to 
provide for attaining the primary 
NAAQS by December 31.1982 (in 
certain cases, by December 31.1987 for 
Qj and/or CO). These SIP revisions 
must also provide for attaining the 
secondary NAAQS as soon as 
practicable The requirements for an 
approvable SIP are described in a 
’ General Preamble" for Part D 
rulemakings published at 44 FR 20372 
(April 4,1979). and at 44 FR 38583 (July 
2, 1979). 44 FR 50371 (August 2a 1979), 

44 FR 53761 (September 17.1979). and 44 
FR 67182 (November 23.1979). 

In partial response to the Part D 
requirements, on June 26,1979. Indiana 
submitted, among other items, a new 
opacity regulation to FPA. This 
regulation, APC 3 1 (1979 APC 3). has 
been promulgated by the State on June 

19. 1979 and was applicable both in 
areas designated attainment and 
nonattainment. The SIP opacity 
regulation (SIP APC 3) at that time was, 
and currently still is. the APC 3 
submitted by Indiana on November 8, 
1974, as approved in part by EPA on 
October 28.1975 (40 FR 50033. 
codification corrected on January 23. 
1976, 41 FR 3475). 

EPA evaluated 1979 APC 3 in relation 
to the requirements of Part D and 
Section 110 of the CAA. and on March 

27. 1980 (45 FR 20432) proposed to 
disapprove the regulation with respect 
to all sources except iron and steel 
sources. In response to the March 27. 
1980 proposed disapproval, on June 25, 
1980. Indiana committed to submit a 
revised opacity regulation which would 
address the deficiencies noted in this 
NPR. On July 3,1980 (45 FR 45314) EPA 
proposed to disapprove 1979 APC 3 with 
respect to iron and steel sources for the 
same reasons cited In the March 27,1980 
notice of proposed rulemaking (NPR). 
Subsequently. Indiana referenced its 


‘ Until 1900. all of Indiana's opacity regulation* 
commonly called ‘‘ARC 3*’. Indiana adopted 

*nd submitted to EPA at proposed revisions to 

Indiana's SIP three different APC 3 a. The 
regulations era re submitted to 1972.1974. end 1979. 


June 25,1980 response in commenting on 
EPA’s July 3.1980 proposal. 

Accordingly, Indiana submitted the 
newly revised opacity regulation, 325 
IAC 5-1. on October 8,1980. This 
regulation replaced and superseded for 
State purposes 1979 APC 3. Because the 
1979 APC 3 was no longer effective in 
Indiana and 325 IAC 5-1 was a 
substitution for 1979 APC 3, EPA 
discontinued rulemaking on 1979 APC 3. 

EPA reviewed 325 IAC 5-1 in relation 
to Section 110 and Part D of the CAA 
and, in conjunction with its rulemaking 
on the total Indiana Part D TSP plan, 
proposed on March 3.1982 (47 FR 9019) 
to disapprove the regulation for all 
sources. 1 

In response to the March 3.1982 NPR. 
EPA received comments from the State 
and several industries. On July 18.1982 
(47 FR 30972), EPA took final rulemaking 
action on 15 items proposed in its March 
3.1982 NPR. With respect to 325 LAC 5- 
1. EPA noted in the July 16.1982 Federal 
Register notice that the State had 
offered clarifications on certain issues 
raised in the March 3,1982 NPR and had 
agreed to work with EPA towards the 
development of an acceptable revised 
opacity regulation. It also noted that SIP 
APC 3. as federally approved on 
October 28,1975, remains in effect and 
that this regulation requires a level of 
control consistent with the Part D 
requirement in Section 172 that 
reasonably available control technology 
(RACT) be applied to all sources in 
nonattainment areas. EPA, therefore, 
approvedihe TSP Part D plan for certain 
nonattainment areas because the SIP 
contains, among other required 
elements, an opacity regulation that is 
currently adequate for Part D RACT 
purposes, ke.. SIP APC 3. 

Bases for Disapproval of 325 LAC 5-1 

In the March. 3,1982 Federal Register 
NPR, EPA proposed to disapprove 325 
IAC 5-1 because: 

(1) The regulation allows greater than 
60% opacity for a cumulative total of 15 
minutes (60 readings) in a six-hour 
period. This limitation is a relaxation 
from the existing Indiana SIP opacity 


* Indiana** Coke Oven Battery Regulation. 325 
IAC 11-3. contain* severs) opacity limit* for 
spsdtied sources which supersede those general 
limitations contained in 325 IAC 5-1. EPA proposed 
rulemaking on opacity limits for these specified 
sources on June 1.1982 (47 FR 23773). EPA is not 
rulemaking on these 325 IAC 11-3 opacity limits 
today byl will act on them in a future Federal 
Register notice. 

325 LAC 11-3 does require, however, that opacity 
emissions from two types of coke battery sources, 
coke battery underfire stacks and precarbonisation 
towers, be regulated by the general provisions of 
325 IAC 5-1 EPA's March 3.1902 NPR did cover 
these two types of coke battery source*, as does 
today's final rulemaking. 


limitation. SIP APC 3. which docs not 
allow the exceedance of 40% opacity. 1 
This provision in the regulation would 
result in little, if any, control 
requirements for mo9t sources. 

(2) The regulation is undear as to 
which of its provisions apply to stack 
sources and which apply to non-stack 
sources. 

(3) The regulation is internally 
inconsistent in that it refers to sections 
of the regulation which do not exist. 

(4) The regulation includes the term 
"intermittent sources." which the State 
does not define. 

(5) The regulation does not include 
either a definition or a computational 
method to determine "continuous 
minutes." 

(8) The regulation allows compliance 
determined by continuous emission 
monitors to take precedence over 
opadty observations. 

The March 3,1982 notice of proposed 
rulemaking (NPR) also pointed out that 
the regulation does not contain a 
method for correlating alternative 
opacity limits with stack test results. 

The State in its May 7.1982 comments 
disagreed with EPA’s proposed 
disapproval of the opacity regulation, 
but agreed to work with the EPA in 
developing an acceptable regulation. 

The State agreed to: 

(1) Clarify that the 60% opacity limit 
(to be exceeded for a cumulative total of 
no more than 15 minutes in any six-hour 
period) applies simultaneously with the 
general 40% (30% in certain 
nonattainment areas) opadty 6-minute 
average limit. While this clarification is 
helpful, two issues remain: (1) The 00% 
15-minute provision provides little, if 
any, control for many sources, and (2) 
even with this clarification. 325 IAC 5-1 
is a significant relaxation relative to SIP 
APC 3. (See discussion below.) 

(2) Clarify that the rule applies to all 
sources of visible emissions. Therefore, 
both stack and non-stack sources ore 
subject to the rule. 

(3) Amend the regulation so that its 
internal references are consistent. 

(4) Delete the term "intermittent 
source" from the regulation. 4 


• 325 LAC 5-1 is a relaxation from SIP APC 3 
because, among other reasons, it allows opadty to 
exceed 40*. even up to 100%. as long as no more 
than 00 15-second readings are over 80% opadty to 
any If Hour period and the emissions ovurnjttsJavrt 
s 0 minute period are leas than 40% (30% to 
nonattainment areas). SIP APC 3 limits sources to a 
maximum of 40% opacity. Both SIP APC 3 and 325 
IAC S-1 contain specific exemptions to the opacity 
limits for boiler startup, cleaning, and tube blowing 
'Although Indiana did not define the term 
"intermittent source", for purposes of today's 
rulemaking on 325 IAC 5-1. EPA has assumed the 
definition of “intermittent source" to be a source 

Continued 
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(5) Clarify Sections 3 (a) and (b) of the 
regulation, which contain the term 
"continuous minutes". The intent of 
Section 3(a) is to allow one period per 
any 24-hour period during either a 
startup or shutdown where the opacity 
limits may be exceeded. This period 
cannot exceed 10 minutes in duration. 4 
Section 3(b) is intended to allow 
exceedances for boiler cleaning with 
such exceedances similarly limited to 3 
occurrences in any 12-hour period, with 
no more than one occurrence in any 60 
minutes, each occurrence being limited 
to a maximum of 5 minutes duration. 4 

(6) Delete the provisions that in-stack 
monitors take precedence over 
observations by qualified personnel. 

Upon reviewing the State’s comments, 
EPA found that some of its concerns 
would be alleviated if the State 
submitted a revised regulation which 
implemented these comments. However, 
the regulation would still be a 
significant relaxation from SIP APC 3 for 
sources whose emissions vary over a 
period of 6 minutes, and the State hud 
not submitted a demonstration that the 
NAAQS would be protected with this 
relaxation. Also the provisions which 
are relaxed within 325 IAC 5-1 do not 
require a level of control for certain 
process fugitive sources comparable to 
the RACT requirement of Part D of the 
CAA. 

Although EPA believes that continued 
negotiations with the State may 
ultimately result in an acceptable 
regulation. EPA today is issuing a final 
decision on 325 IAC 5-1 in this 
disapproval notice. The basis for EPA's 
disapproval of 325 IAC 5-1 ore as 
follows: 

(1) The defects noted by EPA in the 
March 3.1383 NPR have not yet been 
corrected. 

(2) 325 LAC 5-1 is a significant 
relaxation from SIP APC 3 for most 
intermittent 7 and certain continuous 


whom emotions are generated over a period of leas 
than 0 minute*. Contranly. a “continuous source” 
will be any other vUtb!« emission source or s source 
whose emission* are generated over a period of 6 
minute* or more See additional dlsnmiion in the 
Responses to Public Comment section of this notice 

* SIP APC 3 allows smoke no darker than 60% 
opacity during boiler startup. This exceedance ts 
allowed for a period not to exceed 10 minutes on 
one occasion In any 24-hour period. 

•In 325 IAC 3-1-3 (a) end (bj. emissions during 
each occurrence cannot exceed an average of 60% 
opacity. SIP APC 3 allows smoke no darker than 
ooft opacity while cleaning a fire in a boiler or 
blowing tubes. These exceedences ere allowed for 
periods not to exceed S minutes per occasion with 
no more than six occasions in any 24-hour period 
'Throughout today’s notice EPA states that SIP 
APC 3 is more stringent than 325 IAC 5-1 for moat 
InterratUent sources. The intermit tent sources to 
which this does not apply ere those intermittent 
sources, if any. in nonetulament areas whose 6 
minute average opacity emissions are over 30ft but 


sources and Indiana hag failed to 
demonstrate that the relaxation will not 
be detrimental to the timely attainment 
and maintenance of the NAAQS. 

(3) With respect to the nonattainment 
areas, certain opacity limitations in 325 
IAC 5-1 do not meet the RACT 
requirements of Part D. 

Stringency of 325 IAC 5-1 vs. SIP APC 3 

As described earlier. SIP APC 3 limits 
all sources absolutely to an 
instantaneous 40% opacity, which is 
never to be exceeded except during 
startup, tube blowing, and boiler 
cleaning where a maximum of 60% 
opacity is allowed for specified short 
periods of time. By contrast, 325 LAC 5-1 
allows any source to exceed 40%. so 
long as it averages 40% (30% in certain 
nonattainment areas) opacity over a 8- 
minute period. For most intermittent 
sources and also for those continuous ' 
sources whose opacity varies widely 
during normal operation, the 40% (30%) 
6-minute average limit represents a 
significant relaxation of the SIP. Under 
325 LAC 5-1. such a source in a 
nonattainment area could emit at 90* *% 
opacity for 2 minutes, provided it has 0% 
emissions for the remaining 4 minutes of 
the 6-minute averaging period. The 2 
minutes of 90% opacity constitute a 
significant violation under SIP APC 3. 
but would not be a violation under 325 
IAC 5-1. 

325 IAC 5-1 also contains the 
requirement that a source’s opacity 
cannot exceed 60% opacity for more 
than 60 15-second readings (for a total of 
15 minutes) in any 6-hour period. This 
above-60% opacity allowed during 
normal operations by 325 IAC 5-1 would 
automatically constitute a violation of 
the instantaneous 40% requirement in 
SIP APC 3. This provision also then is a 
relaxation from SIP APC 3. In addition 
to being a relaxation, the 60% provision 
provides little additional control beyond 
that provided by the 40% (30%) 6-minute 
average limit also contained in 325 LAC 
5-1. It would provide additional control 
only to those sources whose 6-minute 
average emissions are less than 40% 
(30%). but which have peak emissions 
over 60% for more than 15 minutes in 
each 6-hour period. One of the few 
sources which might be limited by this 
provision in 325 IAC 5-1 is machine 
scarfing in steel manufacturing. 

In summary, both the 40% (30%) 6- 
minute averaging provision and the 60 
15-second readings in any 6-hour period 
provision (including the combination 
thereof) in 325 IAC 5-1 would constitute 
relaxations of the SIP for most 


whose opacity emissions never exceed 40ft on on 
melanin neons basis. 


intermittent sources and for continuous 
sources whose opacity varies widely 
over a 6-minute period. 325 IAC 5-1 is 
significantly less stringent for these 
sources than SIP APC 3. 

EPA recognizes that for continuous 
sources whose opacity does not 
significantly vary. 325 IAC 5-1 is not 
significantly less stringent than SIP APC 
3 in attainment areas and is more 
stringent in nonattainment areas. With 
respect to exemptions for boiler startup, 
cleaning, and tube blowing. 325 LAC 5-1 
is comparable to SIP APC 3 in the 
frequency and time durations given for 
such exemptions, but 325 LAC 5-1 only 
limits emissions during such exemptions 
to an average of 60% opacity while SIP 
APC 3 limits such exemptions to no 
more than 60% opacity. Finally. 325 IAC 
5-1 contains an exemption similar to the 
above for boiler shutdown. SIP APC 3 
does not contain this exemption. 

As explained in the April 4.1979 
"General Preamble" for Part D 
rulemaking. EPA must reject any 
individual SIP requirement that would 
interfere with the timely attainment and 
maintenance of the NAAQS. In the case 
of Indiana’s TSP plan, SIP APC 3 was 
approved as a part of the total TSP plan 
by virtue of its original approval on 
October 28,1975.• Additionally, EPA 
recognized SIP APC 3 as a necessary 
part of the Part D TSP SIP for certain 
nonattainment areas in EPA’s July 16. 
1982 rulemaking. 

In conclusion, Indiana has submitted a 
revised opacity regulation which would 
relax the applicable SI P’s opacity limit 
for certain continuous and most 
intermittent sources. The SIP APC 3 
opacity limit was approved as, and 
continues to be, a measure which 
contributes to the attainment and 
maintenance of the TSP NAAQS. Under 
these circumstances, to have an 
approvable revised opacity regulation, 
Indiana must provide a demonstration 
that a TSP SIP. including 325 IAC 5-1. 
does not jeopardize the expeditious 
attainment of the NAAQS in 
nonattainment areas and the 
maintenance of the NAAQS and the 
Prevention of Significant Deterioration 
(PSD) Increments (section 163(b) of the 
CAA). where applicable, in attainment 
areas. Indiana failed to submit such a 
demonstration. Nor did Indiana provide 
EPA any indication as to the net 


• Visible emission limits art* sn important element 
of any TSP SIP because! (1) They are a requisite 
surveillance technique under 40 CFR 51.19 to chock 
thnt a source hi being properly operated sod 
maintained and (2J for certain non slack sources 
where mass omission testing is not feasible, opacity 
measurement provides the only method available to 
determine the same. 











Federal Register / Vol. 48, No. 243 / Friday, December 16, 1983 / Rules and Regulations 55855 


changes anticipated, whether increase 
or decreases, in particulate emissions or 
in ambient TSP levels in the different 
areas of the State if 325 1AC 5-1 
replaced SIP APC 3 in the SIP. Because 
Indiana has significant sources which 
may be classified either as intermittent 
or continuous with substantial opacity 
variability and because Indiana did not 
make a demonstration that 325 LAC 5-1 
would not jeopardize the attainment and 
maintenance of the NAAQS when 
applied to these sources. EPA is 
disapproving the regulation as a revision 
to the SIP. 

325 IAC 5-1 would not be a significant 
relaxation of the SIP as it affects 
continuous sources whose opacity does 
not significantly vary over a 8-mlnute 
period. The possibility, therefore, arises 
that EPA might approve 325 IAC 5-1 as 
to these sources only. However. EPA is 
disapproving the regulation as a whole 
for the following reasons: 

(1) Although the State m its May 7, 
1982 response agreed to amend 325 LAC 
5-1 to remedy the technical defects 
noted in the NPR. these defects have not 
yet been corrected. 

(2) It would be difficult, if not 
impossible, to unambiguously determine 
for regulatory purposes whether a given 
source is an intermittent source, a 
continuous source whose opacity 
emissions significantly vary over a 8- 
minute period, or a continuous source 
whose opacity emissions do not 
significantly vary over a 8-minute 
period. In fact, certain sources have 
variable emissions during part of their 
process cycle and constant emissions 
during other parts. Examples of these 
are basic oxygon furnaces, electric arc 
furnaces, and foundries. Without such 
unambiguous identification, confusion 
would be created in the regulated 
community by having one approved 
regulation for intermittent sources and 
continuous sources with variable 
opacity emissions and a second 
regulation, with different limits and 
requirements, for continuous sources 
with constant opacity emissions. This 
confusion would make the regulations 
unenforceable in certain cases. 
Therefore, this regulatory scheme is not 
approvable, because it does not comport 
with the enforcability requirements of 
Section 110(a)(2) of the CAA and 40 CFR 
52.02(d). 

Responses to Public Comments 

In response to the March 27.1980 and 
July 3.1980 NPRs on 1979 APC 3 and the 
March 3,1982, NPR on 325 IAC 5-1. EPA 
received comments from the State and 
several industries. These comments and 
EPA's complete responses may be found 
at the EPA addresses listed at the front 


of this notice. Many of the major issues 
raised by the comments on these earlier 
notices were raised again in the 
comments on EPA’s proposal of 325 LAC 
5-1. EPA’s responses to these issues are 
found in the paragraphs below. With 
respect to EPA’s March 3.1982 proposal 
of 325 IAC 5-1, we are providing a 
summary of the comments on that notice 
and EPA’s responses below. The 
comments and responses fall into three 
general categories: (1) Issues relating to 
the technical nature of 325 IAC 5-1 and 
the technical basis for disapproval: (2) 
issues relating to the legal basis for 
disapproval: and (3) issues relating to 
EPA’s objections to terms in 325 IAC 5-1 
that required clarification. 

Comment: Two commenters state that 
EPA disapproved, as opposed to 
approved in part, the ATC 3 submitted 
by Indiana on November 8.1974. They 
conclude that if this APC 3 is not a 
federally approved regulation, then it is 
inappropriate to compare 325 IAC 5-1 
with it. 

Response: EPA approved in part this 
APC 3 as a revision to the Indiana SIP 
on October 28.1975 (40 FR 50033: 

]anuary 23,1978, 41 FR 3475). However. 

It disapproved the provision within the 
regulation which exempted sources from 
compliance with the regulation for a 
cumulative total of 15 minutes in a 24- 
hour period. See 40 CFR 52.770(c)(14) 
and 40 CFR 52.794. This regulation as 
approved. SIP APC 3. remains the 
opacity SIP regulation for Indiana and, 
therefore, is the appropriate regulation 
with which to compare 325 LAC 5-1. 
EPA's approval of SIP APC 3 was 
recently affirmed by the United States 
Court of Appeals for the Seventh Circuit 
See Public Service of Indiana v. EPA 
(7th Cir. 1982). 882 F.2d. 828, cert 
denied i 103 S.Ct. 782 (1983). 

Comment One commenter stated that 
compliance with the existing opacity SIP 
is determined by averaging 24 individual 
15-second opacity readings. Based on 
this assumption, ne further states that 
SIP APC 3 allows visible emissions from 
individual 15-second observations to be 
up to 100% opacity as long as those 
exceedances do not cause any set of 24 
consecutive readings to average over 
40%. The commenter also states that 325 
IAC 5-1 is more stringent than SIP APC 
3 because 325 LAC 5-1 limits visible 
emission exceedances over 60% opacity 
to 80 observations in any 8-hour period 
and any set of 24 consecutive readings 
to an average of 30% opacity (in 
nonattainment areas). 

Response: This comment in based on 
an incorrect assumption as to the 
applicable data reduction methodology 
for determining compliance with SIP 
APC 3. The methodology the commenter 


describes appears to be the one 
contained within the overall opacity 
compliance determination method 
promulgated by EPA for use with its 
New Source Performance Standards 
(NSPS). See 46 CFR Part 00, Appendix 
A. Method 9. Section 2.5 (1982). 

However, the Method 9 averaging 
methodology is not included in SIP APC 
3. # 

Additionally, the history of Indiana’s 
opacity regulations shows that the 
Method 9 averaging methodology was 
not used in the development of this 
regulation. Until 1974, the Indiana 
opacity rule stated that opacity would 
, be determined in accordance with the 
Ringeimann Chart. Neither the Indiana 
rules nor the Ringeimann Chart included 
any provision for averaging opacity 
observations. On October 7,1974, 
Indiana revised its opacity regulation 
and submitted the revised regulation. 
APC 3, as a revision to its SIP on 
November 8,1974. EPA approved this 
regulation, in part, in 1975. This 
regulation as approved remains the 
applicable Indiana SIP opacity 
regulation. SIP APC 3 generally requires 
sources to meet a 40 % (Ringeimann *2) 
opacity emission limit. No compliance 
methodology is specified. However, as 
developed below, in rulemaking 
contemporaneous with the development 
of SIP APC 3, EPA noted that the 
Method 9 averaging technique may not 
be appropriate for regulations such as 
SIP APC 3. 

The averaging techniques which the 
commenter describes appears to be that 
which is contained in Section 2.5 
Method 9. The technique was 
promulgated by EPA after Indiana 
adopted 1974 APC 3. This technique was 
developed in response to a June 29.1973, 
remand by the United States Court of 
Appeals for the District of Columbia of 
the Portland Cement Plants New Source 
Performance Standards. See 40 CFR Part 
00, Subpart F and Portland Cement v. 
Ruckelshaus. 486 F.2d 375 (D.C. Cir. 
1973). In response to this remand, EPA 
promulgated the Method 9 compliance 
averaging methodology on November 12, 
1974 (39 FR 39872). 

Method 9 was developed by EPA as a 
reference method to determine opacity 
for sources subject to opacity limits 


• In the March 27 ,1900 NPR. HPA noted that 
traditionally in Indiana the Method B observation 
technique* ora applied to all sources when 
determining compliance with SIP APC X except that 
the Section 2-5 averaging provision within Method B 
ti not applied to intermittent sources Despite this 
•traditional’ application. SIP APC X itsatf. Is dear 
on Its face in limiting opacity to a maximum of 40% 
on an instantaneous basis for all sources, with 
exception* of 60% opacity for boiler startup, 
deaning, and tube blowing. 
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within the New Source Performance 
Standards (40 CFR Part 60). These 
include such continuous sources as 
fossil-fired steam generators and 
Portland cement plants. In the 
November 12.1974 rulemaking on 
Method 9. EPA stated that it recognizes 
that certain types of opacity violations 
that are intermittent in nature require a 
different approach in applying the 
opacity standards than that contained in 
Method 9. 

In addition, in the same rulemaking 
EPA indicated that Method 9’s six- 
minute averaging might not be a 
satisfactory' means of enforcing opacity 
standards in cases where certain time 
exceptions (i.e.. exceptions to the 
general opacity limits for set periods of 
time) are part of the applicable opacity 
standard. In making this point. EPA was 
recognizing that States' opacity rules 
contained time exceptions that would be 
incompatible with a six-minute 
averaging approach. Additionally. EPA 
recognized in this rulemaking that many 
state and local air pollution control 
agencies use a different approach in 
enforcing opacity standards than a 6- 
minute average. 

Because section 116 of the CAA 
provides that stutes and political 
subdivisions may adopt and enforce 
more stringent standards, regulations 
and requirements than the comparable 
Federal ones, EPA's promulgation of 
Method 9 did not supersede existing 
state and local opacity compliance 
procedures. 

When EPA approved SIP APC 3 on 
October 28.1975, it disapproved a time 
exception provision within the rule. This 
provision exempted sources from 
compliance for a cumulative total of IS 
minutes in a 24-hour period. In 
disapproving this exemption. EPA stated 
that certain intermittent sources, such as 
coke batteries and roof monitors, may 
cause gross visible emissions and 
remain within the? exempted time limits. 
Further. EPA stated that for such 
sources SIP APC 3 would Ik? ineffective 
and impractical as a surveillance 
technique. 

The 6-minute averaging technique in 
325 LAC 5-1 would not only be a 
relaxation for certain sources from SIP 
APC 3 but also from Indiana's 1974 APC 
3. which included a cumulative 15- 
minute exemption. This would occur 
whenever the opacity of emissions from 
a source exceeds 40% for more than 15 
minutes in any 24-hour period, but is 
emitted at intervals which preclude six- 
minute averages from exceeding 40% 
opacity. For example, half of all opacity 
readings could be greater than 40% 
without there necessarily being a 
violation of the 40% limit on a six-minute 


average basis. Thus. 12 hours of 
cumulative opacity readings in any 24- 
hour period could exceed 40% opacity 
under 325 LAC 5-1. ,0 while the 
disapproved exception in SIP APC 3 
would have allowed only a cumulative 
total of 15 minutes in any 24-hour 
period. 

In summary, the 24-reading averaging 
technique in Method 9 which the 
commenter apparently is referencing is 
not referenced in SIP APC 3 and was not 
promulgated at the time Indiana adopted 
APC 3. Additionally, in the November 
12,1974 Method 9 rulemaking EPA: (1) 
Stated that the 6-minute averaging 
technique in Method 9 may not be 
appropriate for opacity violations that 
are intermittent in nature. (2) indicated 
that the 6-minute average technique may 
not be a satisfactory means of enforcing 
opacity standards in SIPs which contain 
time exceptions, and (3) indicated that 
the six-minute averaging technique may 
be inconsistent with existing rules 
within SIPs. For these reasons, the 
appropriate compliance method to use 
in applying SIP APC 3 is not the 24- 
reading averaging technique contained 
in Method 9. Rather, the 40% (00% for 
short periods during boiler startup, 
cleaning, or tube blowing) opacity limit 
in SIP APC 3 is an instantaneous, never 
to be exceeded limit 

Finally, the commenter is correct that 
the 30% opacity 6-minute average limit 
required m nonottamment areas by 325 
IAC 5-1 may be more stringent than a 
40% instantaneous limit, but only as it 
applies to continuous emission sources 
in nonattainment areas, if any. whose 6- 
minute average emissions are over 30% 
but which never exceed an 
instantaneous 40% opacity. However, for 
mo9t intermittent sources and for those 
continuous sources in attainment areas 
whose emissions vary widely over a 
period of less than 6 minutes, the 6- 
minute 30%/40% average opacity limit in 
325 IAC 5-1 is a significant relaxation 
from the 40% instantaneous opacity limit 
in SIP APC 3. 

Comment One commenter interpreted 
325 IAC 5-1 to prohibit any visible 
emissions greater than 40% opacity in 
attainment areas and 30% in 
nonattainment areas, except for the 60% 
limitation for a cumulative total to 15 
minutes in a 6-hour period, and 
concluded that the 30% opacity 
limitation in 325 IAC 5-1 is thus more 
stringent than the comparable 40% limit 
in SIP APC 3. The commenter also 
interpreted the 60% opacity limitation 


*• KPA rwcognixe* that 325 IAC 5-1 limit* opacity 
emtarion* *bov« OCT* to no more than SO lS~*cco«td 
period* (a cumulative IS mimitue*) above S0% In 
any 6 hrmr* 


for a total of 15 minutes in 6 hours (360 
minutes) to mean that a source's visible 
emissions must be less than or equal to 
40*% opacity at least 96% ((15 minutes x 
100%)/360 minutes) of the time, and thus 
disagreed with EPA's conclusion in the 
March 3,1982 NPR that approval of this 
provision would result in little if any 
control for most sources. The commenter 
added that when one also considers the 
mass emission limits applicable to all 
sources, this statement by EPA is dearly 
inappropriate. 

Response: (1) EPA notes that the 
commenter’s interpretation of the 
applicability of the 15-minute 80% 
opacity per 6-hour requirement in 325 
IAC 5-1 differs from that given by 
Indiana in its comments. The commenter 
interprets this requirement to be an 
exception from the 30%/40% 0-minute 
overage limit, while Indiana has stated 
that both requirements are 
simultaneously applicable. This 
comment confirms EPA's finding that 
the applicability provisions in 325 IAC 
5-1 are unclear. 

(2) SIP APC 3 limits sources* opacity 
to 40% on an instantaneous basis. The 
stringency of an opacity regulation such 
as SIP APC 3 is determined by both the 
specified opacity limit and the method 
of compliance determination. Given a 
set 40% (or 30%) opadty limit, a 
compliance method specifying an 
instantaneous or short average 
approach is the critical element In 
regulating emissions from sources which 
may emit dense smoke for short periods 
of time (e g., non-stack process fugitive 
emissions from iron and steel sources, 
foundries, etc.). Essentially uncontrolled 
emissions would be allowed from these 
types of sources if EPA approved the 0- 
minute Method 9 averaging concept 
contained in 325 IAC 5-1. An example of 
this would be a basic oxygen furnace 
charging operation where up to 109% 
opacity might be emitted for 1 minute 
and 0% opacity for the remaining 5 
minutes. Under this scenario, the source 
would be in violation of SIP APC 3. but. 
with a 6-minute average of 17% opacity 
or less, would be in compliance with 325 
IAC 5-1 (unless the operation occurs 
more than 15 times within any 6 hours). 
Thus. EPA finds that 325 IAC 5-1 is a 
significant relaxation for most 
intermittent sources and for continuous 
sources whose emissions vary 
significantly over a 6-minute time 
period. 

(3) With respect to the commentcr's 
conclusion. EPA recognizes that a TSP 
SIP is a combination of separate parts, 
i.e., boiler regulations, process 
regulations, opadty regulations, fugitive 
dust strategies, etc. A state may vary the 
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stringencies of any or all of these parts 
as long as the combination assures 
attainment and maintenance of the 

standards. 

In today's rulemaking, the State has 
not submitted a demonstration of 
attainment and maintenance of the TSP 
NAAQS. Additionally, it has not 
submitted any information concerning 
the equivalency of or the degree of 
control obtained from the State's mass 
emission limits relative to its visible 
emission limits. Lacking either of the 
above. EPA can only approve a plan in 
which each element is equal to or more 
stringent than that element in the 
present SIP. Therefore. EPA has no basis 
for considering the mass emission limits 
when determining the stringency of 325 
IAC 5-1 relative to SIP APC 3. 

Comment; Several commenters 
asserted that an opacity regulation is 
not a necessary part of the SIP because 
there is a provision within the NSPS 
regulations under which a new source 
can obtain a revised opacity limitation 
equivalent to that degree of opocity 
which can be achieved at all times 
during which the source is complying 
with the applicable mass emission 
limitation. 

Response: While EPA can (given an 
appropriate demonstration) accept an 
alternative opacity limit as a revision to 
the SIP, the provision within the NSPS 
regulations which allows alternate 
opadty limits docs not justify the 
coirmenters* conclusion that SIPs do not 
require opacity regulations for several 
reasons: 

1. For some sources only visible 
emissions can be measured directly. 

KPA has never approved a test method 
to measure mass emissions from roof 
monitors, vents, windows, or other 
building openings (i.e., non-stack 
process fugitive emissions). Until EPA 
approves such a method, emissions from 
these sources can only be measured 
against the applicable visible emission 
(e g., opadty ) limits. While process 
fugitive emissions could be regulated by 
equipment and design requirements, a 
visible emission limitation would still be 
required for compliance purposes so 
that an inspector can determine on a 
routine basis the capture performance of 
the control systems. The most widely 
used and easily appjied way of 
measuring such emissions on most 
process fugitive sources (one exception 
being coke oven charging) is to measure 
the opadty of emissions from roof 
monitors, building vents, or leak points. 
Opacity limits are especially important 
fur these types of sources, considering 
the high emission levels often associated 
with them, in order to protect the 
NAAQS in the areas surrounding them. 


2. In addition to being an integral part 
of RACT for some paticulate matter 
sources, visible emission (opadty) limits 
are required by 40 CFR 51.19(c) as a 
surveillance measure in all TSP SIPs. 

3. Opacity is an inexpensive and 
quick method of determining 
compliance. The alternative method, a 
stack mass emissions test, is costly and 
can only be performed at infrequent 
intervals. Therefore, using stack tests, 
compliance can only be evaluated at a 
minimal percentage of the time a source 
is operating. 

For all of these reasons, a visible 
emissions regulation is a necessary and 
integral part of the SIP. 

Comment: Several commenters claim 
that an opadty regulation is not a 
necessary or appropriate part of a SIP 
because they believe that opacity is 
unrelated to either mass emissions or air 
quality. One commenter further claims 
that EPA has admitted that the Indiana 
visible emission limitation does not 
conform to the CAA’s section 302(k) 
definition of an emission limitation and, 
therefore. EPA‘» action on 325 LAC 5-1 
cannot be based on whether the 
regulation would constitute a relaxation 
of the control strategy under section 
110(a): rather it must be reviewed as to 
how it comports with the requirements 
relating to visible emission limitations 
within 40 CFR 51.19(c). The commenter 
further states that relaxation of a visible 
emission limitation is not inconsistent 
with 40 CFR 51.19(c) unless it can be 
shown that the new opadty regulation 
exempts a source from compliance with 
the mass emission limitation, which is 
the part of the control strategy for 
achieving particulate standards. 

Response: The previous response 
discusses why an opacity regulation is 
an integral part of a SIP. Contrary to the 
comraenter's assertion thut a visible 
emission limitation is not an emission 
standard within the meaning of section 
302(k) of the CAA, at least two courts 
have found that a fair construction of 
that term would indude visible emission 
limitations. See Friends of the Earth v. 
PEPCO. 419 F. Supp. 528,534 (D.D.C. 

1976) and Alabama Power Company et 
ai v. Costle , 636 F^d 323.406 (D.C. Cir. 
1979). 

Because section 110(a)(3) of the CAA 
requires the Administrator to assure that 
any changes to the SIP will not interfere 
with the timely attainment/maintenance 
of the NAAQS. he must review changes 
to opadty regulations as well as to mass 
emission limitations to assess their 
impact on the NAAQS. Admittedly, the 
central regulatory portion of the control 
strategy for achievement of the TSP 
NAAQS is the mass emission 
limitations. However, as discussed in 


the previous comment, EPA promulgated 
the visible emission requirement in 40 
CFR 51.19(c) because it recognized that 
for many sources there is no satisfactory 
way to determine compliance with a 
mass emission limitation. This would be 
true where stack testing is not feasible, 
as in the case of certain non-stuck 
sources, or where an emission factor to 
calculate mass emissions has not been 
determined. In such cases, a visible 
emission measurement gives the only 
useful estimate of effidency in actual 
operation of required controls and. 
thereby, compliance with the source's 
mass emission limitation. Also, the 
changes in the opadty of emissions at a 
source serve as an indicator of trends of 
increasing and decreasing actual 
emissions. 

Once a state has an approved visible 
emission limitation such as SIP APC 3. it 
must show that any change to that 
requirement (particularly a relaxation) 
will not adversely offect achievement of 
the mass emission limitations, 
particularly for those sources not 
subject to stuck testing or formulae 
compliance determinations. See the 
April 4.1979 General Preamble to Part D 
Rulemaking. 

Indiana submitted a visible emission 
limitation in 1972 which was approved 
by the Administrator (37 FR 10642, May 
31,1972). In 1974 Indiana submitted a 
revised opacity regulation which the 
Administrator approved in part in 1975. 
The basis for disapproval of part of this 
regulation then, as now. Ss that the State 
failed to show that implementation of 
the disapproved portion would not have 
an adverse effect on attainment/ 
maintenance of the NAAQS 40 CFR 
51.13(e)(1). 

In today's rulemaking, EPA has 
determined that the revised regulation is 
a relaxation of the existing opadty 
limitations. Indiana failed to submit the 
required attainment/maintenance 
demonstration in connection with its 
revised opadty regulation. Absent the 
required demonstration by the State (the 
Administrator has no affirmative duty to 
provide such a demonstration himself), 
the Administrator has no basis for 
finding that the revision. 325 IAC 5-1, 
meets the requirements of $ 110 and. for 
nonattainment areas. Part D of the CAA. 
Accordingly, he must disapprove the 
revision. 

Comment One commenter stated that 
40 CFR 51.19(c) provides the only basis 
for EPA review of 325 IAC 5-1 and that 
325 IAC 5-1 must be approved because 
it meets all of the requirements of 40 
CFR 51.19(c). 

Response: Section 51.19(c) requires 
that each state establish a system for 
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detecting violations of any rules and 
regulations through the enforcement of 
appropriate visible emission limitations 
and for investigating complaints. As 
discussed above, the requirements of 
$ 51.19(c) are met once an opacity 
regulation, such as SIP APC 3. has been 
approved as part of a SIP. However. 

KPA cannot approve a submittal which 
relaxes this SIP requirement unless the 
statp provides an attainment and 
maintenance demonstration showing 
that the revised SIP satisfies section 110 
and Part D. Only then would the relaxed 
regulation meet the requirements of 
$ 51.19(c). 

Comment: One commenter asserted 
that the purpose of the opacity rules is 
not to control emissions but to act as an 
indicator of compliance with particulate 
control regulations. 

Response: For stack sources. KPA 
agrees that a major purpose of an 
opacity rule is to act as an indicator of 
compliance with particulate control 
regulations. Thus, it does not oppose the 
provision of 325 LAC 5-1 which allows 
for alternative opacity limits for sources 
in compliance with mass limits. 

However, for most non-stack sources 
testing to determine compliance with 
mass emission limits is not feasible, and. 
therefore, an opacity limit is the only 
effective means of limiting emissions. 

Comment: One commenter stated in 
effect that EPA must base any 
disapproval on Section 110(a)(2) of the 
CAA and that EPA did not cite in its 
NPR a specific element of Section 
110 (b)( 2) which 325 1AC 5-1 does not 
meet. 

Response: As reflected in the March 3. 
1982 Federal Register notice and 
detailed in the technical support 
document for this proposed rulemaking, 
the primary basis for disapproval is that 
325 IAC 5-1 represents a relaxation of 
the applicable implementation plan 
requirements and the state has failed to 
show that such relaxation will no! 
jeopardize timely attainment/ 
maintenance of the TSP NAAQS. See 
Section 110(a)(2) (A) and (B) of the CAA. 

Comment: One commenter felt that 
the requirements of Section 110(a)(2)(!) 
of the CAA regarding "RACT" are not 
an appropriate basis for review of 325 
IAC 5-1. The commenter staled that 
visible emission limitations are not 
included in the types of limitations 
contained within the definition of RACT 
as found at 40 CFR 51.1 (o). Moreover, 
the commenter did not feel that Indiana 
prepared and submitted 325 IAC 5-1 to 
EPA in order to comply with uny 
requirement related to RACT. Rather, 
the commenter believes that Indiana 
addressed the RACT requirements by 
submitting other provisions and 


regulations to EPA as proposed SIP 
revisions. 

Consequently, any alleged failure of 
325 LAC 5-1 to conform to some RACT 
requirement is not a valid basis for 
disapproval as a SIP revision under 
Section 110 of the Clean Air Act. 
particularly in those parts of the State 
outside of designated TSP 
nonattainment areas where Part D of the 
Act does not apply. 

Finally, the commenter cited the 
introductory paragraph to 40 CFR Part 
51 Appendix B and in particular the 
statement that "failure of a State agency 
to adopt any or all of the emission 
limitations set forth herein will not be 
grounds for rejecting a state 
implementation plan if that 
implementation plan provides for 
attainment and maintenance of the 
NAAQS within the time prescribed by 
the Clean Air Act." 

Response: EPA’s review of 325 IAC 5- 
1 as meeting RACT is subsidiary to its 
review of the regulation as it provides 
for meeting the NAAQS. Section 
110(8)(2)(1) of the CAA requires review 
of SIP revisions in terms of the RACT 
requirements by specifying that all SIPs 
must conform with Part D of the Act 
regarding nonattainment areas to avoid 
a ban on construction. Part D requires 
that each SIP require the installation of 
RACT in areas not attaining the 
NAAQS. 

The commenter’* conclusion is 
incorrect that "as defined by EPA. a 
requirement for a visable emission 
limitation is not part of RACT." EPA has 
long recognized RACT in terms of 
visible emission control. EPA provided 
the states guidance in 1971 for the 
adoption of RACT based visible 
emission limitations at 40 CFR Port 51 
Appendix B (2.1). Although the 
suggested Ringelmann No. 1 limit (20% 
opacity) may no longer be considered 
RACT for given categories of sources, 
EPA continues to require RACT opacity 
limitations to be an integral part of SIPs 
designed to assure attainment and 
maintenance of the TSP NAAQS. 

More directly, 40 CFR 51.19(c) requires 
each SIP to provide for the 
"le)stublishment of a system for 
detecting violations of any rules and 
regulations through the enforcement of 
appropriate visible emission limitations 
and for investigating complaints." 
Therefore, each RACT based mass 
emission limitation submitted must be 
accompanied by an "appropriate" 
visible emission limitation. Additionally, 
for sources for which mass emission 
limitation testing is not feasible, visible 
emission measurements represent the 
only way of assessing the capture 
performance of required emission 


control systems. For these sources, as 
well as other sources containing RACT 
based mass emission limits, visible 
emission limits reflecting RACT must be 
included in the SIP. 

Whether Indiana intended to submit 
325 IAC 5-1 to meet the RACT 
requirements of Part D is irrelevant. EPA 
considers an opacity regulation to be a 
required portion of a Part D plan. 
Therefore, because Indiana has 
submitted 325 IAC 5-1 to EPA for 
rulemaking as Indiana’s current general 
opacity regulation, because the 
regulation applies in nonattainment area 
as well as attainment areas, and 
because an opacity regulation is a 
required part of a Part D SIP, EPA has 
evaluated 325 IAC 5-1 in relationship to 
all Part D requirements, including 
RACT. Based on this evaluation, EPA 
has concluded that the level of control 
required by 325 IAC 5-1 does not 
constitute RACT for certain non-stack 
process fugitive sources. SIP APC 3, 
however, does provide a PACT level of 
control and was approved as a part of 
the Part D TSP plan for certain Indiana 
counties in EPA’s July 18,1982 
rulemaking. 

With respect to the last portion of the 
comment, because Indiana has not 
submitted any demonstration of 
attainment and maintenance without 
use of visible emission limitations, the 
commentcr's reference to the 
introductory section of Appendix B is 
inapposite to the issue of whether EPA 
can reject this proposal. 

Comment: One commenter stated that 
undefined terms and inconsistencies 
should not be a basis for disapproval if 
they are corrected. The commenter 
noted that it has been EPA s policy to 
conditionally approve SIPs with minor 
definitional problems and 
inconsistencies. 

Response: In circumstances where 
that minor definitional problems and 
inconsistencies are the only reason for 
disapproving a proposed SIP revision, 
EPA agrees that a conditional approval 
may be appropriate where a state has 
committed itself to correct the 
definitional problems and 
inconsistencies within a reasonable 
length of time. See April 4. 1979 General 
Preamble for Part D Rulemaking. In this 
case however, the fact that this 
regulation is a significant relaxation 
from the existing SIP without an 
attainment demonstration does not 
allow EPA to conditionally approve the 
regulation, regardless of the State’s 
agreement to correct these deficiencies. 
In any event, the State has made the 
required changes and EPA has not 
received an unconditional commitment 
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from the State to incorporate these 

changes. 

Comment: Several commenters 
objected to EPA proposing to 
disapprove, as opposed to conditionally 
approve, 325 LAC 5-1 on the grounds 
that it Is internally inconsistent in that it 
refers to sections that do not exist 

Response: The rule is inconsistent in 
that Section 4(a)(1)(F) refers to 
subsections “(1), (2), (3). and (4)," These 
subsections do not exist in the section. 
Indiana has agreed to correct this 
technical error by changing % the 
references in Section 4(a)(1)(F) from "(l), 
(2). (3), and (4) M to “(A), (B). (C), and 
(D).” This correction, upon adoption ami 
submittal to EPA as a revision to the 
SIP, will remove this defect. Although 
conditional approval might have been 
appropriate if this were the only 
deficiency within the regulation. EPA is 
disapproving the regulation as a whole 
because, among other reasons. It is a 
significant relaxation of the SIP without 
an attainment demonstration. See also 
discussion in the response immediately 
above. 

Comment: Several commenters 
disagreed with EPA that the lack of a 
definition for “intermittent sources*' 
makes It impossible to determine which 
sources are subject to which provisions 
of 325 LAC 5-1. One stated that the 
provisions and limitations of the 
proposed rule apply to all sources— 
stack, non stack, continuous, and 
intermittent—and that the term 
“intermittent** is clear from its context. 
Another noted that if a term is not 
defined, the Indiana Environmental 
Management Act (Title 13, Article 7, 
Chapter 1, Paragraph 13-7-1-2(23)) 
states that the meaning ascribed by 
common usage shall apply. The 
commenter gave a Webster's dictionary 
definition of “intermittent**. 

Response: EPA sought clarification of 
the meaning of the term “intermittent’* 
because 325 LAC 5-1, which generally 
applies to emissions from “any facility 
or source** (325 1AC 5-l-l(a)). includes a 
compliance method specifically for 
“intermittent sources'* (325 LAC 5-1- 
4(a)(1)(F)) but does not define the term. 
As explained in the March 3.1982 NPR. 
Indiana’s failure to define the term 
makes it impossible to determine which 
nources are subject to that provision. For 
this reason, EPA believes that If the 
term “intermittent source’’ is to have 
any meaning within the regulation, the 
term needs to be defined. Using the 
dictionary definition, certain sources 
could arguably be considered either 
intermittent or continuous. * 11 In Indiana's 


” ,n itfoswing to disapprove 1979 APC X EPA 
explained that * hoc* tatarnaitlsnt or eoatinou* 


response to the March 3.1982 NPR, it 
agreed to delete this term from the 
regulation. This change would eliminate 
this defect. 11 

Comment: Several commenters 
disagreed with EPA that the lack of a 
definition or computation method for 
“continuous minutes'* appears to allow 
almost unlimited temporary exemptions 
from the regulations. One commenter 
stated that WPA's objection is without 
merit because the exemptions are 
limited to boiler startup and shutdown 
and to cleaning boilers. He added that in 
connection with these operations, 
''continuous” has a well-understood 
meaning. 

Response: A possible interpretation of 
325 1AC 5-1-3(a) as written is that it 
allows several less than 10-minute 
exceedances of an average 60% opacity 
in a 24-hour period, but allows only one 
10-minute exemption. Similarly. 3(b) 
could be interpreted as allowing several 
less than 5-minute exemptions per hour. 
This interpretation would allow almost 
unlimited temporary exemptions. In 
Indiana's response to the March 3,1982 
NPR, it agreed to clarify the exemptions 
in 325IAC 5-1-3 (a) and (b). In 
subsequent discussions with EPA. 
Indiana agreed that the continuous 
minutes exemptions in Sections 3(a) and 
3(b) are to be determined as follows: 

3(a) Only one set of 40 (or fewer) 
consecutive opacity readings (at one 
reading every 15 seconds) can be 
exempted in any 25-hour period. 

3(b) Only one set of 20 (or fewer) 
consecutive opacity readings [at one 
reading every 15 seconds) can be 
exempted in any 60 minutes. Only 3 sets 
of 20 consecutive readings can be 
exempted in any 12 hours. 

This clarification would remove EPA’s 
objections. 

Comment One commenter stated that 
section 110 of the CAA does not give 
EPA the grounds for disapproving tlie 
regulation just because the regulation 
allows continuous in-stack emission 


• 

rmumoiu ir* dafiaod In term* of the duration of 
emissions from a slack or vent rather (ban on the 
duration of a particular operation, a Riven source 
could be both a continuous and an intermittent 
•milter. See 45 KK 2043ft, March 27. 1980 

11 As explained above, EPA has found that 325 
IAC 5-1 is a significant relaxation of ibo existing 
SIP opacity regulation as it applies lo moat 
intermittent sources and certain continuous snore** 
This finding is based on EPAt technical assessment 
of 325 IAC 5-1 and does not depend in any way on 
the use of the term "intermittent" in 325 IAC 5-1. In 
order to belter explain the bases for HP As action 
today. EPA has provided definitions in Footnote 4 of 
the Isnns Intermittent sou re**" and "CnntlmKros 
source'*, wihthoot reference to Indiana's use of the 
term in 325 IAC 5 ~l- 4 {dHllfF), end has used them 
throughout this notice. EPA notes that thesa 
definitions may not be the definitions Indiana 
intended nor are they necessarily appropriate for 
use in other EPA rulemakings and decisions. 


monitoring to take precedence over 
opacity observations for determining 
compliance. He stated that because EPA 
has accepted continuous in-stack 
emission monitoring as part of the NSPS 
regulations. EPA's reason is not valkL 
On a related point, another commenter 
stated that because water vapor is 
excluded from visible emission readings. 
EPA's objection to continuous emission 
monitor readings superseding opacity 
observations because of “condensibles'* 
(from water vapor in the emissions) is 
not valid. The commenter noted that 
Indiana’s regulation specifies that 
opacity observations are not to be taken 
where condensed water vapor is 
present. 

Response: By giving precedence to in¬ 
stack monitors, the continuous emission 
monitoring provision would preclude an 
independent verification of compliance 
with the visible emission limitations 
through opacity observations by the 
regulatory agencies. Additionally. EPA 
is concerned about condensibles 
because temperatures within a stack can 
be such that sulfates and other 
particulate condensibles wifi be in a 
gaseous state. However, once emitted, 
these compounds condense to form 
particulate matter. EPA was not 
considering water vapor in its reference 
to “condensibles’’ in the NPR. Therefore, 
visible emission observations by a 
certified observer may correlate better 
with particulates emitted than readings 
made by an in-stack continuous 
emission monitor Indiana agreed to 
delete its requirement that in-stack 
monitors take precedence over 
observations by qualified personnel, and 
this deletion would correct the 
deficiency. 

Comment One commenter stated that 
both opacity limits. i.e„ the 30%/40% 6- 
minute average and the 60% 60 15- 
second readings per (^hour limitations, 
apply to both stack and non-stack 
sources and disagreed with EPA’s 
conclusion that 325 LAC 5-1 is unclear 
as to which provisions apply to stack 
sources. 

Response: Although this particular 
commenter interpreted the regulation as 
Indiana meant the regulation to apply, 
others have not done so. Indiana has 
committed to reword the regulation so it 
is clear that both opacity limits (i.e., the 
30/40% limit the 60% limit) are 
simultaneously applicable and apply to 
both stack and non-stack sources. 

Comment One commenter contends 
that EPA cannot disapprove a 
regulation: (1) Because it is a 
“relaxation” as long as the regulation 
still provides for achievement of the 
NAAQS by the applicable statutory 
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attainment date or (2) because it is 
“unenforceable" for reasons of clarity 
and specificity. The rommenter also 
contends that the CAA does not require 
the continuity of existing SIP 
requirements until sources come into 
compliance with the new requirements, 
nor does the Act permit conditional 
approval. 

Response: These comments are 
irrelevant because none of them apply 
to EPA'a proposed action with respect to 
the Indiana opacity regulation. 
Specifically, the regulation is not being 
disapproved because it is a “relaxation" 
that still provides for the achievement 
of the NAAQS. EPA is disapproving the 
regulation for several reasons, but most 
importantly because Indiana has not 
demonstrated that achievement of the 
NAAQ5 is still possible with this 
regulation. EPA would have approved 
the regulation if the State had provided 
an acceptable demonstration that the 
attainment and maintenance of the 
NAAQS are not jeopardized or delayed 
by this regulation. EPA would also have 
approved the regulation if the State had 
demonstrated that this regulation is not 
a relaxation from SIP APC 3 in all ureas 
of the State. However, neither of these * 
demonstrations w r as provided. Similarly, 
the remaining comments are 
inapplicable because EPA today is not 
disapproving the regulation because it is 
"unenforceable" or because it is 
violating the "continuity" policy. Nor is 
EPA "conditionally approving" the 
regulation. Because these comments 
concern issues not pertinent to today’s 
rulemaking, no specific response to them 
is required. 

Conclusion 

After careful review of Indiana's 
opacity regulation 325 LAC 5-1 and 
public comments received in response to 
EPA's March 3.1932 NPR. EPA today is 
disapproving 325 LAC 5-1. EPA has 
determined that this regulation is a 
significant relaxation of SIP APC 3 for 
most intermittent sources and for 
sources whose emissions vary 
significantly over a period of less than 6 
minutes. The State has provided neither 
a demonstration that this less stringent 
regulation assures attainment and 
maintenance of the NAAQS, nor an 
unalysis of the net effect of this 
regulation compared with the effect of 
SIP APC 3 on TSP levels within the 
State. With respect to Part D of the 
CAA. the State failed to provide 
evidence that the opacity limits in 325 
1AC 5-1 require RACT levels of control 
in nonattainment areas, and EPA has 
concluded that it does not constitute 
RACT for certain process fugitive 
sources. This regulation is being 


disapproved because it does not meet 
the requirements of section 110 and Part 
D of the CAA. 40 CFR 51.13(e)(1). and 40 
CFR 51.19(c). 

SIP APC 3, as approved by EPA in 
1975. remains the applicable SIP opacity 
regulation in Indiana. As stated in EPA's 
July 10,1982 rulemaking on Indiana's 
TSP plan, SIP APC 3 meets the 
requirements of Part D, including RACT, 
for all sources. 

The State is in the process of 
developing a revised opacity regulation 
which may correct the deficiencies 
discussed in this notice, EPA will 
continue to assist and cooperate with 
the State in the development of this 
regulation and will determine its 
approvability upon its adoption and 
submittal as a revision to die SIP by 
Indiana. 

Under Executive Order 12291, today's 
action is not "Major." It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA, and any 
EPA response, are available for public 
inspection at the EPA Region V office 
listed above. 

Under Section 307(b)(1) of the Act. 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by January 16.1984. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(See Sec. 307(b)(2)) EPA is making Its 
disapproval of the Indiana opacity 
regulation effective immediately 
because this action imposes no new 
requirements on any source. 

List of Subjects In 40 CFR Part 52 

Air pollution control. Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead. 
Particulate matter, Carbon monoxide. 
Hydrocarbons, Intergovernmental 
relations. Incorporation by reference. 

Note;—Incorporation by reference of the 
State Implementation Plan for the State of 
Imliuna was approved by the Director of the 
Federal Register on July 1.1982. 

This notice is issued under authority 
of Sections 110 and 172 of the Clean Air 
Act. as amended (42 U.S.C. 7410 and 
7502). 

Deled: December 9.1983. 

William D. Rockelshnu*. 

Administrator . 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Subpart P—Indiana 

Title 40 of the Code of Federal 
Regulations, Chapter I. Part 52 is 
amended as follows: 


1. Section 52.770 is amended by 
adding new paragraph (c)(36). 

$52,770 Identification of plan. 


(36) On October 0.1980, Indiana 
submitted opacity regulation 325 IAC 
5-1. 

• • • • • 

2. Section 52.794 is amended by 
adding new paragraph (b). 

J 52.794 Source surveillance. 

• • • • • 

(b) 325 IAC 5-1 (October 6,1980 
submittal) is disapproved because it 
does not meet the requirements of 
i 51.13(e)(1) and 51.19(c) of this Chapter. 
• • • • • 

IKK Doc nw 12-15-Ui &4b am] 

etixiNO cooc ftseo-KMi 


40 CFR Part 81 
IAD-FRL 2491-4] 

Designations of Areas for Air Quality 
Planning Process; Attainment Status 
Designations; Ohio 

agency: Environmental Protection 

Agency (EPA). 

action: Final rulemaking. 

summary: This rulemaking revises the 
total suspended particulate (TSP) 
designation for portions of Mahoning 
County. Ohio. This revision is based on 
a request from the State of Ohio to 
redesignate this area and on the 
supporting data submitted by the State. 
Under the Clean Air Act. designations 
can be changed if sufficient data are 
available to warrant such change. 
EFFECTIVE DATE: January 16,1984. 
addresses: Copies of the redesignation 
request, and the supporting air quality 
data are available at the following 
addresses: 

U.S. Environmental Protection Agency. 
Region V. Air and Radiation Branch. 
230 S. Dearborn Street, Chicago. 
Illinois 60604 and 

Ohio Environmental Protection Agency, 
Office of Air Pollution Control. 361 
East Broad Street. Columbus, Ohio 
43216. 

FOR FURTHER INFORMATION CONTACT: 

Anne E. Tenner (312) 888-6038. 
SUPPLEMENTARY INFORMATION: Under 
section 107(d) of the Act. the 
Administrator of EPA has promulgated 
the National Ambient Air Quality 
Standards (NAAQS) attainment status 
for each area of every state. See 43 FR 
8962 (March 3.1978) and 43 FR 45993 
(October 5,1978). These area 
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designations may be revised whenever 
the data warrant. 

On October 14.1982 and February 11, 
1983. the State of Ohio submitted 
ambient data collected at ten monitors 
in the Youngstown area during the 
period of July 1980-December 1982 to 
support the redesignation request. In 
addition. EPA considered modeling 
analyses based on 1974 actual and State 
allowable emission rates performed 
previously for this area by the State. 

The ambient data from the Mahoning 
County monitors are discussed in the 
technical support document which is 
available in EPA's Region V office. 
Additional technical support for the 
exact boundaries is contained in the 
October 14,1982 State submittal. 

In the May 18.1983 Federal Register 
(48 FR 22330), EPA proposed to revise 
the TSP primary and secondary 
nonattainment designation of portions of 
Mahoning County. Ohio. • 

The improvement in air quality, as 
demonstrated by the ambient monitoring 
data, can be attributed to numerous 
permanent source shut-downs in the 
County, especially in the Campbell and 
Struthers areas. Source shut downs 
since 1979 include the U.S. Steel Ohio 
Works and a significant number of other 
sources at the Jones and Laughlin 
Corporation (J & L) Campbell. Struthers, 
and Briar Works. 

Futhermore. in late January 1983, J 8 L 
began a phased 3-month permanent 
shutdown of its Campbell coke plant. 
This should result in a continued decline 
In ambient TSP concentrations in the 
Campbell area. 

The redesignation revises a portion of 
the existing primary nonattainment area 
to secondary nonattainment: in effect 
narrowing the size of the primary 
nonattainment area. The primary 
nonattainment area changes from: The 
Cities of Youngstown. Campbell, and 
Struthers, and Poland Township (north 
of U.S. Route 224) and Coitsville 
Township (south of U.S. Route 422), to: 
Youngstown sub-city area defined as 
follows: 

North: Mahoning-Tnimbull county line, 

West: Meridian Road south from Mahoning- 
Trumbull county line to Bears Den Road 
South: Bears Den Road southeast to Furnace 
Road, east to Mill Creek, east to Warren 
Avenue, east to Rosedale Avenue, south 
to Chicago Avenue, east to Market 
Street, south to Dewey Avenue, east to 
Power Way, south to Center Street 
East: Center Street northeast to Wilson 
Avenue, northwest to Dry Creek Run. 
north to Oak Street, west to Garland 
Avenue, north to Parker Street, west to 
Albert Street, north to McCuffcy Rood. 


west to Wick Avenue, north to Logan 
Avenue, north to Mahnning-Trumbutl 
county line 

Thus, the following areas change from 
primary to secondary nonattainment: 
City of Youngtown (south of the above 
noted Bouthem boundary, east of the 
above noted eastern boundary, City of 
Campbell, City of Struthers, Poland 
Township (north of U.S. Route 224), and 
Coitsville Township (south of U.S. Route 
422). 

The redesignation also revises a 
portion of the existing secondary 
nonattainment area to full attainment; in 
effect, narrowing the size of the 
secondary nonattainment area. The 
secondary nonattainment area changes 
from: 

Boardman Township. Coitsville Township 
(east of State Route 616, north of U.S. Route 
422). Poland Township south of U.S. Route 
224), and Austintown Township (east of State 
Route 46). 

to: 

City of Youngstown (south of the above 
noted southern boundary, east of the above 
noted eastern boundary). City of Campbell. 
City of Struthers, Poland Township (north of 
UJ5. Route 422), Coitsville Township (south of 
U.S. Route 422). Austintown Township (east 
of State Route 40), and Boardman Township 
(north of U.S. Route 224). 

The following areas change from 
secondary nonattainment to full 
attainment: Boardman Township (south 
of U.S. Route 224), Poland Township 
(south of U.S. Route 224) and Coitsville 
Township (north of U.S. Route 422, esst 
of State Route 616). 

The rest of the County will remain 
designated as full attainment. 

During the public comment period, 
several comments were received on the 
proposed redesignation os it affects part 
of Austintown Township and the 
Youngstown primary nonattainment 
area. The comments on these two areas 
are addressed separately below. 

1. Attainment Status Designation for 
Austintown Township 

In the notice of proposed rulemaking, 
EPA proposed to revise the boundaries 
of the TSP primary nonattainment area 
to include that portion of Austintown 
Township from the north county line 
and Four Mile Run Road south on Four 
Mile Run Road to Meridian Road. 
Several commentors objected to the 
proposed change from secondary’ to 
primary nonattainment claiming that the 
available data only support a 
designation of secondary 
nonattainment On June 22.1983. the 
State of Ohio requested a modification 


of its original redesignation to reinstate 
the secondary nonattainment status for 
all of Austintown Township, east of 
State Route 46. 

In the notice of proposed rulemaking, 
EPA relied upon the State's judgement 
in extending the primary nonattainment 
area, in response to the State's modified 
redesignation request and the public 
comments, EPA reviewed all the 
available modeling and monitoring data 
for this area. This data supports 
maintaining a designation of secondary 
nonattainment for the sub-area of 
Austintown Township. 

Therefore, in today's rulemaking 
action. EPA is not designating that sub- 
area of Austintown Township to 
primary nonattainment as proposed on 
May 18. 1983, but is reaffirming the 
existing secondary nonattainment 
designation of this area. 

2. Attainment Status Designation for 
City of Youngstown 

Second, EPA also proposed to 
maintain the designation of primary 
nonattainment for most of the City of 
Youngstown. Two commentors objected 
to the proposed primary nonattainment 
boundaries and suggested alternative 
boundaries that would shrink the 
primary nonattainment area even 
further. The commentors cited data from 
a few ambient monitors as supporting 
their alternative boundaries. 

EPA disagrees with the boundaries 
suggested by the commentors because 
the commentors did not take into 
account all available monitoring and 
modeling data. The State's modeling 
data and the monitoring data from the 
ten Mahoning County monitors, as well 
as the analysis submitted by the State, 
show that primary nonattainment 
extends beyond the commentors' 
suggested boundaries but within EPA's 
proposed boundaries. Therefore, EPA 
reaffirms the original proposed 
nonattainment boundaries, with the 
minor revision noted above. (The State 
of Ohio agrees with EPA's boundaries.) 

EPA has reviewed the comments from 
the commentors and has determined 
that the State's redesignation request as 
modified in their June 22.1983 submittal 
is approvable. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act. 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
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circuit by February 14.1984. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(See Sec. 307(b)(2).) 

List of Subjects in 40 CFR Part 81 
Intergovernmental relations. Air 
pollution control. National parks. 
Wilderness areas. 

(Sec. 107(d) of the Act. as amended (42 U S C. 
7407) 

Dated: December 12.1983. 

William D. Ruckelshaui. 

Administrator . 


IFR Doc- 0-334H8 Filed U-1WB. *46 «n| 
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GENERAL SERVICES 
ADMINISTRATION 

41 CFR Part 1-4 

(FPR Arndt 236] 

Construction Management 
(Professional) Services 

agency: Office of Acquisition Policy. 
GSA. 

action: Final rule. 

summary: This amendment provides 
regulatory coverage for use when 
contracting for construction 
management services. The need for this 
amendment comes from the current and 
desired use of this method of 
construction delivery. The intended 
effect of this amendment is to provide 
Government-wide uniformity in the 
treatment and control of this process. 

EFFECTIVE DATE: December 16,1983. 


PART 81—DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES—OHIO 

Part 81 of Chapter 1. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 81.336 is amended by 
revising the Table for Total Suspended 
Particulates as follows: 

$81 336 Ohio 


FOR FURTHER INFORMATION CONTACT: 

Mr. G. Doyle Dodge. Office of 
Acquisition Policy. GSA, ((202) 523- 
3820). 

List of Subjects in 41 CFR Part 1-4 

Government procurement and special 
types and methods of procurement. 

PART 1-4—(AMENDED! 

1. Authority: Sec. 205(c). 63 Stat. 390. 
(40 U.S.G 468(c)). 

2. The table of contents is revised to 
add a new subpart to read as follows: 

Subpart 1-4.16—Construction Management 
(Professional) Services 

Sec. 

1-4.1600 Scope of subpart. 

1-4.1601 Definition* 

1-4.1602 Construction delivery systems. 
1-4.1602-1 Traditional (design bid build) 
delivery’ system. 

1-4.1602-2 Turnkey (design-construe!) 
delivery system. 

1-4.1602-3 Construction management 
delivery system. 

1-4.1603 Public announcement. 

1-4.1804 Selection process 
1-4.1604-1 Evaluation board(s). 


Sec. 

1-4.1604-2 Evaluation criteria. 

1-4.1005 Construction management 
functions. 

1-1.1005-1 General. 

1-4.1605-2 Planning and predesign phase 
1-4.1605-3 Design phase. 

1-4.1005-4 Construction phase. 

1-4.1606 Guaranteed maximum price. 
1-4.1606-1 Computation of the GMP. 
1-41606-2 Final cost to the Government for 
work under Part B. 

1-4.1606-3 Adjustments in the construction 
managers fee under CM/CMP 
1-4 1606-4 Reserve fund. 

3. Subpurt 1-4.16 is added to read aa 
follows: 

Subpart 1-4.16—Construction 
Management (Professional) Services 

$ 1-4.1600 Scope of subpart. 

'This subpart provides policies and 
procedures applicable to the acquisition 
of construction management 
(professional) services. 

§1-4.1601 Definitions. 

The following definitions apply to this 
subparL 

(a) "Construction management firm 
(CM firm)" is an experienced, multi- 
disciplined organization or joint venture 
qualified to perform a group of selected 
construction management (professional) 
services. The ability to perform these 
services is acquired through extensive 
experience in all phases of the 
construction process. 

(b) "Construction management 
services (CM services)" encompass a 
wide range of professional services 
relating to the management of a project 
during the predesign, design, or/and 
construction phases. (These serv ices are 
deemed to be "professional" in 
accordance with § 1-3.204 Personal or 
Professional Services.) The types of 
services include development of project 
strategy, design review relating to cost 
and time consequence, value 
engineering, budgeting, cost estimating, 
scheduling, monitoring of cost and 
schedule trends, procurement, 
observation to ensure that workmanship 
and materials comply with plans and 
specifications, contract administration, 
labor relations, construction 
methodology and coordination, and 
other management efforts related to the 
acquisition of construction. 

(c) "Construction manager (CM)" is a 
CM firm under contract with a 
Government agency to perform selected 
CM (professional) services to protect the 
Govemmenfs interest by minimizing 
project time and cost while maintaining 
project quality. 

(d) "Construction manager's fee (CM’s 
fee)" is the amount the Government 
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agrees to pay the CM in the performance 
of a CM contract. (Details regarding the 
fee for Construction Management with 
Guaranteed Maximum Price (CM/GMP) 
are contained in S 1-4.1606.) The CM’s 
fee includes the following items and 
must comply with FPR 9 1-15.403: 

(1) General and administrative 
expenses of the CM’s principal and 
branch offices other than the Held office 
at the project site, to the extent they are 
specifically identified with the project; 

(2) Salaries of the CM’s employees at 
the principal office and branch offices to 
the extent they are identified and 
assigned to the project; 

(3) Salaries ot the CM’s staff assigned 
to provide field supervision, 
management, and administrative 
support in connection with performance 
of the work at the project site; 

(4) Authorized overhead cost, except 
as may be expressly included in 
reimbursable costs; and 

(5) CM’s profit on the management of 
the project 

(e) “Phased construction” means the 
performance of design and construction 
activities in a carefully planned, 
executed, and controlled order to permit 
part of the construction to start while 
the remaining design is being completed. 

(0 “Reimbursable costs” are expenses 
of the type listed in 1-4.1001(d) (1). (2), 
(3). and (4) relating to those CM services 
which, because of uncertain contract 
performance requirements, cannot be 
reasonably specified or guaranteed 
when the contract is executed and. 
therefore, cannot be included in the 
fixed CM fee. The CM contract shall 
identify and specify any reimbursable 
services and costs, and shall provide 
that such costs and services shall be 
authorized in advance, in writing, by the 
contracting officer, and shall comply 
with FPR S 1-15.4. 

9 1-4.1602 Construction delivery systems. 

The following, § 1-1.1802-1 
Traditional (design-bid-build) delivery 
system and 9 1-4.1602-2 Turnkey 
(design-construct) delivery system, are 
not to be considered as construction 
management delivery systems. They are 
inserted here to show the differences 
between these more normally used 
methods and those termed construction 
management. 

{ 1-4.1602-1 Traditional (design-bid-build) 
rfetlvery system. 

(a) The traditional delivery system is 
procured by either formal advertising or 
negotiation, in accordance with FPR 
Parts 1-2 or 1-3. depending on desired 
management approach. Under this 
system the Government retains 
responsibility for executing a variety of 


functions and services connected with 
the project. 

(b) In this traditional method of 
contracting for a construction project, 
the Covemment retains an architect/ 
engineer (A/E) to design and prepare 
the drawings and specifications. The 
Covemment then contracts with a prime 
contractor to construct the project, 
inspects the work as it is being 
completed, and makes progress 
payments as stipulated in the contract, 

A modification of this method is to use 
phased construction wherein there is an 
overlap of design and construction, and 
there may be more than one 
construction contract 

9 1-4.1602-2 Turnkey (design-construct) 
delivery system. 

(a) The turnkey delivery system is 
procured by either two-step formal 
advertising or negotiation, in 
accordance with FPR Parts 1-2 or 1-3. 

(b) In the turnkey method of 
contracting for a construction project, 
the Government determines the program 
requirements and contracts with a 
developer/contractor to design and 
build the project on a fixed price basis, 
taking advantage of any cost-benefits as 
long as the completed project meets the 
Government program requirements. In 
some cases, the Government does not 
make any payment until the project is 
completed and accepted after final 
inspection. The Government’s basic 
responsibility in this design-construct 
delivery system is generally limited to 
determining requirements, initial 
contracting, and final inspection/ 
acceptance. 

9 1-4.1602-3 Construction management 
delivery systems. 

(a) The CM delivery systems shall be 
used on specifically designated projects. 
The basis for such designation shall be 
determined in writing and approved by 
the bead of the agency or designee. The 
decision should be based on items such 
as project complexity, magnitude, 
unique characteristics, delivery 
schedule, and other factors determined 
to be in the best interest of the 
Government. The determination shall 
also state the phase(s) during which the 
services will be used: predesign, design, 
and/or construction. Examples of 
typical CM functions, listed under the 
project phases, are set forth in 9 1- 
4.1605. Prospective CM contractors may 
be architects, engineers, general 
contractors, or other firms that have CM 
expertise. 

(b) For work during the construction 
phase, the Government may sign 
individual prime construction contracts 
for the performance of various parts of 


the constniction project, or. as described 
in (c)(2) of this section. Ihe Government 
may contract with the CM firm as Ihe 
prime construction contractor, who in 
turn awards subcontracts for the 
performance of the work. In the latter 
case, the CM is responsible to 
coordinate and administer the 
individual contracts. In both cases, the 
Government makes progress payments 
on the approved, completed work as 
stipulated in the contract or contracts. 

(c) When considering the management 
approaches to be employed, and the CM 
services required, the following 
alternative types of project delivery 
systems should be evaluated: 

(1) Construction management (CM) 
delivery system (General). The CM 
delivery system (general) is employed 
when the advantages of a CM contract 
offer significant benefits to the 
Government because of the expertise 
which the CM can bring to the design 
and/or inspection work of the architect/ 
engineer and/or there is an opportunity 
to use phased constniction in the 
interest of speeding up project 
completion or reducing project cost. The 
CM delivery system (general) is 
procured by negotiation in accordance 
with FPR Part 1-3, and the CM is 
essentially the Govemmenfs 
representative in its relationships with 
the contractors that perform the various 
portions of the construction project. 
However, the CM’s authority shall not 
exceed that which is specifically 
delegated in the contractual documents; 
e.g., the CM may not obligate the 
Government’s funds. 

(2) Construction management with 
guaranteed maximum price (CM/CMP) 
delivery system, (i) The CM/GMP 
contract is used when it is beneficial for 
the Government to have a set project 
cost prior to the beginning of 
construction. As with other CM 
contracts, it is not normally intended 
that the CM firm will do any of the 
actual construction work, but will solicit 
competitive bids and award 
subcontracts to construction 
contractors. If force account labor, e.g^ 
the CM’s own constniction work force, 
must be used on part of the contract it 
must be detailed and approved in 
advance by the contracting officer. 

(ii) The CM/GMP delivery system is 
divided into two parts (Part A—Design 
and Part B—Constniction). The CM/ 
GMP delivery system is procured as a 
two part contract by either two-step 
formal advertising or negotiation in 
accordance with FPR Parts 1-2 or 1-3. 
The CM functions as a contractor to the 
Government in the design phase (Part A) 
to carry out CM services similar to those 
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in § § 1-4.1605-2 and -3. Then 
subsequently the CM may alga function 
as a prime contractor to the Government 
in the construction phase (Part B) if it is 
successful in negotiating a fair and 
reasonable GMP with the Government. 
This GMP is the maximum total amount 
the Government will be required to pay 
the contractor for completing all or any 
part of the project work as prescribed by 
the terms of the contract The A/E 
contractor is responsible for the final 
design and specification even if a CM 
firm is used during the design phase. 
Therefore, this two-part CM/GMP type 
contract is not in conflict with the policy 
in FPR i 1-4.1006 Limitation on 
contracting with architect/engineer 
firms for construction work. 

(iii) If the Government exercises its 
option to award Part B of the CM/GMP 
contract, the CM assumes the financial 
risk of completing the project within the 
GMP. and must provide performance 
and payment bonds in accordance with 
FPR Subparts 1-1&10 and 1-10.1* Under 
no circumstances in Part B shall there be 
any situation in which the CM functions, 
or is interpreted to function, as an agent 
of the Government. The contractual 
provisions must be clearly and 
specifically drafted to assure that all 
parties understand these requirements. 

(iv) The CM/GMP contract shall be 
executed to provide conversion to a CM 
(general) contract without GMP. should 
the GMP not be agreed upon, or else 
provide for termination without costs. 
Details regarding the GMP are contained 
in § 1-4.1606. 

§1-4.1603 Public announcement 

(a) To obtain CM services, the 
contracting officer shall publish notices 
in accordance with FPR Subpart 1-1.10. 
Notices in the Commerce Business Daily 
shall be synopsized in the Services 
section under item Y Construction (i.e.). 
New construction and major additions 
to existing buildings or facilities, with a 
cross-reference statement under item R 
Architect-Engineer Services. 

(b) These notices shall include the 
project description, the generalized 
services Required, and the evaluation 
criteria, and shall invite interested firms 
to apply for Request For Proposals 
(RFP). In the development of notices, the 
contracting officer shall ensure the 
distinction between CM and A/E 
contracts and shall consider the 
following when applicable: 

(1) Summary description including 
type, complexity, size, and estimated 
cost of construction, the anticipated 
duration of predesign. design, and 
construction phases, and any phased- 
funding constraints; 


(2) The CM services required and the 
phases in which they will be used, and a 
statement that in CM/GMP contracts, a 
complete breakdown of estimated costs 
must be included prior to awarding Part 
B; 

(3) The expected interface with the 
architect/engineer and various agency 
representatives; 

(4) The type of CM services contract 
being proposed, either two-step 
formally-advertised or negotiated (fixed 
price or cost-reimbursable) in 
accordance with FPR Part 1-2— 
Procurement by Forma! Advertising or 
Part 1-3—Procurement by Negotiation; 
and 

(5) The evaluation criteria (see § 1- 
4.1004-2) which shall include technical 
qualifications and price or cost 
considerations including direct costs, 
general and administrative expenses, 
overhead, and profit. 

§ 1-4.1604 Selection process. 

§1-4.1604-1 Evaluation board(s). 

(a) Each agency shall establish one or 
more permanent or ad hoc CM firm 
evaluation board(s) to evaluate the 
qualifications submitted by firms for 
each project. Board members shall 
possess appropriate professional 
education and experience to collectively 
provide a complete and comprehensive 
analysis during the selection process. 

(b) The CM firm evaluation board(s) 
shall perform the following functions: 

(1) Evaluate the responses to public 
announcements of proposed 
construction projects, and identify the 
qualified firms based on the evaluation 
criteria; 

(2) Hold discussions/negotiations 
with the qualified firms; 

(3H0 For negotiated contracts, 
evaluate the proposals on the basis of 
both technical and cost factors as 
stipulated in the solicitation, and select 
the offeror(s) with whom the contracting 
officer will negotiate; and 

(ii) In two-step formally-advertised or 
negotiated contracts, use the published 
criteria and technical factors to evaluate 
and select the offerorfs) that will be 
invited to submit bids under the concept 
prescribed in l-4.1602-3(c)(2); and 

(4) Make recommendations to the 
contracting officer. 

§1-4.1604-2 Evaluation criteria. 

The following are typical evaluation 
criteria for use by the evaluation 
board( s): 

(a) Specialized experience and 
technical and managerial competence of 
the CM firm (including joint venture or 
association) considering the type of CM 
professional services required; 


(b) Specialized experience and 
technical and managerial competence of 
key personnel to be assigned to the 
project, and assurance that these key 
personnel will perform on the project 
unless justification for change is 
approved by the agency; 

(c) Capability of the firm to perform 
the normal and specialized services 
within the time limitations; 

(d) Prior record of performance on 
similar Government or private sector 
contracts with respect to both technical 
and administrative functions including 
cost, quality control, and timely 
completion; and 

(ej Any additional agency criteria 
established by regulations or set forth in 
the public announcement (see § 1- 
4.1603). 

§ 1-4.1605 Construction management 
functions. 

§ 1-4.1605-1 General. 

(a) CM services are to be performed 
by firms with the expertise required to 
provide the service listed in this section. 
Normally, the CM process operates most 
effectively when the CM firm is 
employed at the start of the planning 
and predesign phase, and continues 
through to project completion. In this 
capacity, the CM can assist the 
Government agency in functions such as 
project planning and budget 
administration. Likewise, without 
conflicting with or duplicating any areas 
of responsibility, the CM could assist the 
A/E in such activities as providing 
information on materials selection, labor 
impact, construction techniques, 
construction sequence, design review 
related to time and cost, bid packaging, 
scheduling, and other cost-saving 
techniques. 

(b) Based on the unique requirements 
of each construction project, the agency 
project manager as an integral pari of 
the planning process, must determine 
which functions would be best 
performed by a CM firm to accomplish 
the project in the most economic, 
efficient, and effective manner. Each 
project requires a separate combination 
of management functions and 
techniques to obtain the desired result 
of a complete and usable facility 
completed on-time and within budget* 

§1-4.1605-2 Planning and predeaign 
phaaa. 

Should CM services be required 
during this phase, the following 
functions, among others, may be 
applicable and should be included in the 
contractual documents: 

(a) Participate with the agency in the 
revision or preparation of project scope 
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and design criteria with respect to 
construction process functions: 

(b) Review scope and design criteria 
for effective compatibility with 
construction methods, materials, and 
techniques; 

(c) Develop, in coordination with the 
agency, a comprehensive project 
management plan, including an overall 
project schedule to ensure timely 
completion; 

(d) Prepare preliminary construction 
cost estimates, and develop preliminary 
schedules for accomplishment of the 
project; 

(e) Participate with the agency in 
preparing other project elements such as 
environmental assessment and 
acquisition, quality control and safety 

plans; 

(0 Assist in the determination of 
applicable local. State, and Federal laws 
which (lie project must meet. Develop 
procedures to ensure that the project 
complies with these laws; 

Igj Perform market surveys of 
available labor and materials; and 

(h) Monitor schedules for all project 
activities by the Government. A/F„ and 
CM. 

i 1-4.1605-3 Design phase. 

Should CM services be required 
during this phase, the following 
functions, among others, may be 
applicable and should be included in the 
contractual documents: 

(a) Establish the project cost and 
schedule control system to be used to 
provide the agency with the data it 
requires. Ensure that prospective 
contractors understand the system by 
including appropriate information in the 
solicitation packages; 

(b) Participate in value engineering 
conferences and participate with die A/ 
E in developing a design that will permit 
using the most economical, efficient, and 
safe construction techniques and 
methods; 

(cj Provide the A/E with current 
market information on the availability of 
construction materials and labor 
conditions, and with recommendations 
as to how design alternatives can reduce 
overall costs; 

(d) Assist the A/E in developing the 
construction cost estimate, and develop 
lead-time requirements for acquisition, 
contracting, and the project 
accomplishment within the desired 
timeframe; 

(e) Use the advantages of phased 
construction to the extent practicable 
and determine the contents of the 
separate bid packages for contract 
solicitation and award purposes. Base 
the contract groupings on the work 
sequence, labor and material 


availability, trade union agreements, 
and other pertinent factors; 

(f) Provide periodic updating of the 
estimated construction .schedules and 
the development of project budget as the 
design details evolve. Assist the agency 
project manager in solving problems 
related to costs and schedules; 

(g) Review plans and specifications 
with the A/E to provide responsive 
specification terminology, to avoid 
overlapping trade jurisdictions, and to 
prevent conflict inconsistency, or 
omissions in the separate solicitation 
package specifications; 

(h) Participate with the agency in 
conducting public hearings; 

(i) Publish notices of work, prepare 
bidders lists, assemble and issue the 
solicitation packages, answer inquiries, 
arrange pre-bid or pre-negotiation 
conferences, issue addenda, and 
schedule bid openings or negotiation 
meetings: 

(j) Participate in bid openings, 
evaluate bids, and recommend 
appropriate action to the agency 
assuring efforts to contract with the low 
responsive/responsible offeron 

(k) Implement the acquisition plan for 
the purchase of long-lead-time items. 
Expedite these purchases to assure on- 
time delivery of supplies; 

(l) Participate with the agency in 
contracting for field services such as 
collection of environmental data; 

(m) Assist the agency in securing 
necessary permits, licenses, and 
approvals, to satisfy the requirements of 
local State, and Federal laws; 

(n) Accomplish or arrange for 
accomplishing any special studies 
required for the project such as 
transportation, social economic, 
archaeological etc., and 

(o) Establish and administer 
subcontracting plans pursuant to Pub. L. 
95-507. 


5 1-4.1605-4 Construction phase. 

Should CM services be required 
during this phase, the following 
functions, among others, may be 
applicable and should be Included in the 
contractual documents: 

(a) Perform all management and 
administrative aspects of the project as 
required by the agency; 

fb) Implement the project management 
plan by establishing and maintaining 
coordination procedures among all 
project participants; 

(c) Furnish the various general 
condition items such as security, 
temporary field construction facilities, 
debris removal general safety 
requirements, and any other similar 
project requirements not provided for in 
the bid packages; 


(d) Provide on-site personnel to 
manage and coordinate the activities of 
the various contractors to insure that the 
workmanship and materials being used 
are in compliance with plans and 
specifications, and that interference 
among the trades is minimized; 

(e) Implement a cost and schedule 
management control system, and 
provide progress status reports required 
by the agency; 

(f) Secure information from the 
contractors regarding necessary field 
and lab tests, and review results for 
compliance with specifications; 

Eg) Assist in the review, and 
coordinate the submission of samples 
and shop drawings: 

(h) Maintain the project schedule for 
all elements of work on the project, 
audit the schedule to stay within the 
completion date, and recommend 
adjustments to the schedule for changed 
conditions and unexpected 
interferences; 

(i) Maintain financial and cost 
accounting records and perform 
financial analysis; 

(j) Recommend, for approval by the 
agency, a procedure for processing 
requests for changes, and maintain 
records of change and proceed orders in 
accordance with the terms and ' 
conditions of the contract; 

(k) Process contractor claims in 
accordance with the terms and 
conditions of the contract; 

(l) Review and process vouchers and 
Invoices from contractors and vendors 
in accordance with the contract 
requirements; 

(mj Identify problems encountered in 
accomplishing the work and take 
appropriate action to resolve the 
problems to minimize interference with 
timely completion of the project; 

(n) Maintain, at the job-site, a current 
set of marked drawings and 
specifications showing changes made 
during the construction, and if in the CM 
contract, prepare as-built drawings that 
reflect the constructed work; 

(o) Prepare and assist the agency in 
accomplishing project completion and 
acceptance procedures and tests; and 

(p) Complete the post-construction 
functions including assembling 
operating manuals and warranties, 
warranty problem resolutions, start-up 
assistance, training development and 
implementation, and preliminary 
operations assistance. 

51-4.1606 Guaranteed maximum price. 

§ 1-4.1606-1 Computation of the GISP. 

The CMP Is the amount stipulated by 
the contract for complete performance 
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of Part B of the contract. If the actual 
coat of the work exceeds the agreed-on 
GMP. the CM shall be required to 
complete the work at no additional cost 
to the Government. The GMP is the sum 
of the following: 

(a) The estimated cost for all work to 
be performed by subcontractors 
awarded contract* by the CM; 

(b) The estimated cost for all 
reimbursable services and costs 
identified in the contract (see 1-4.1601 

CO): 

(c) The fee for CM services associated 
with Part B of the CM contract; and 

(d) Any agreed upon contingencies as 

they comply with FPR } 1-15.205-7. 

• 

§ 1-4.1606-2 Final cost to the Government 
for wort under Pert B. 

The final cost to the Government for 
work under the construction phase shall 
be either the sum of the actual costs for 
the items listed in i 1-4.1606-1 as 
approved by the contracting officer, or 
the GMP. whichever is less. 

4 1-4.1606-3 Adjustments In the 
construction manager's fee under CM/ 
GUP. 

(a) A change in the fee for CM 
services (see 1—4.1601(d)) may be 
negotiated when the Government's 
action changes the scope and cost of 
any of the services considered in 
establishing the CM'* fee for a CM 
contract or the CM portion of a CM/ 
GMP contract 

(b) A change to a GMP may be 
negotiated when the Government's 
action causes a change in the cost of 
any of the elements of the CMP listed in 
1-4.1606-1, exclusive of the fee 
established for the CM services 
associated with Part B of the CM/GMP 
contract 

(c) The fee for CM services will not be 
changed when the CM's actions result in 
a reduction in the cost or time of 
performance of the project. 

5 1-14.1606-4 Reserve fund. 

As the prime contractor in the 
construction phase of a CM/GMP 
contract the CM is required to solicit 
competitive bids and award 
subcontracts for the bid packages (line 
items) set forth in the GMP. The contract 
may provide that as each subcontract is 
bid and awarded, any excess funds over 
the estimated line item amount of the 
bid package shall be placed in a 
separate line item identified as the 
Reserve Fund. This fund may be used by 
the CM to cover bids exceeding the line 
item amount set forth in the GMP for 
any of the line items. Reserve funds 
shall not be used to cover change orders 
or claims arising after award of 
subcontracts. Any excess remaining in 


the Reserve Fund after all line items 
have been bid shall be released by the 
CM to the contracting officer. 

Dated: December 9,1983. 

Ray Kline, 

Acting Administrator of General Services. 

[FR Doc. a is •■) 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
49 CFR Part 336 

(Docket No. MC-46-1; Arndt. No. 61-141 

Inspection, Repair, and Maintenance 

AGENCY; Federal Highway 
Administration (FHWA), DOT. 

action: Final rule. 

summary: The FHWA is amending Part 
396 of the Federal Motor Carrier Safety 
Regulations (FMCSR) to: (t) Exempt 
lightweight vehicles from the paperwork 
requirements of this part. (2) eliminate 
the special inspection required for 
vehicles leased less than 30 days, and 
(3) eliminate the requirement for drivers 
to sign a vehicle inspection report, 
showing no defects, following its review. 
The primary purpose of these rule 
changes is to reduce the paperwork 
burden imposed upon the motor carrier 
industry and its drivers, without 
compromising highway safety. 

EFFECTIVE date: December 16,1983. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Neill L Thomas. Bureau of Motor 
Carrier Safety, (202) 426-9767; or Mrs. 
Kathleen S. Markman, Office of the 
Chief Counsel, (202) 426-0346, Federal 
Highway Administration. Department of 
Transportation, 400 7th St.. SW., 
Washington, D.C 20590. Office hours 
are from 7:45 a.m. to 4:15 p.m. e.t., 
Monday through Friday. 

SUPPLEMENTARY INFORMATION: On June 
17,1982, the FHWA issued a notice of 
proposed rulemaking (NPRM) (Docket 
No. MC-48-1; Notice No. 82-5, 47 FR 
26172, June 17.1982) seeking comments 
on a proposal to: (1) Exempt lightweight 
vehicles from the paperwork 
requirements of § 396.3(b); (2) eliminate 
the special inspection and 
recordkeeping requirements for vehicles 
leased less than 30 days ($ 396.3(c)); and 
(3) eliminate the requirement for drivers 
to sign a vehicle inspeclion report, 
showing no defects, following its review 
({ 396.13(c)). Comments were due by 
August 10,1982. 


Regulatory Background 

Part 396, Inspection, Repair, and 
Maintenance, of the FMCSR requires 
every motor carrier conducting 
operations in interstate or foreign 
commerce to systematically inspect, 
repair, and maintain or cause to be 
systematically inspected, repaired, and 
maintained, all motor vehicles subject to 
its control. 

Part 396 was initially issued as part of 
the FMCSR in 1940 by the Interstate 
Commerce Commission (ICC) pursuant 
to Section 204 of Part II of the Interstate 
Commerce Act This Act authorized the 
ICC to prescribe regulations with 
respect to qualifications and maximum 
hours of service of employees, and 
safety of operation and equipment of 
motor carriers engaged in interstate or 
foreign commerce. In 1967, the Bureau of 
Motor Carrier Safety (BMCS) was 
transferred from the ICC to the FHWA. 
and the FMCSR. Including Part 396. 
became the responsibility of the FHWA. 

In response to increasing evidence 
from several sources (l.e., results of 
roadside vehicle inspections, accident 
Investigation reports, and complaints by 
truck and bus drivers) suggesting that 
inadequate motor carrier maintenance 
practices were becoming a serious 
problem, the BMCS. in 1973. published 
an advance notice of proposed 
rulemaking (ANPRM) (38 FR 7127). The 
ANPRM invited comments on: (1) A 
petition for rulemaking to amend Part 
396 which was received from the 
Professional Driver Safety and Health 
Organization (PROD); and (2) a number 
of specific questions on the merits of 
modifying the inspection and 
maintenance regulations. In 1977. the 
FHWA issued a NPRM to amend Part 
396 (42 FR 18103). The NPRM was based 
on the comments received from the 
ANPRM and from the results of a study 
conducted in 1974-1975 for the FHWA 
by the Highway Safety Research 
Institute of the University of Michigan 
which concluded, among other things, 
that proper inspection and maintenance 
would reduce the incidence of 
mechanical defect-related truck 
accidents. 1 The BMCS, In 1979, analyzed 
all the comments received in response to 
the ANPRM and the NPRM. and 
considered the historical trend in terms 
of the increasing roadside vehicle 
inspection out-of-service rate (30% out- 
of-service rate in 1974 to 41% out-of- 


1 A copy of the report "Effocl of Commercial 
Vehicle Systematic Preventive Maintenance on 
Specific Causes of Accidents," PB-24&37!!. is 
available from tha National Technical Information 
Service. 5285 Port Royal Road. Springfield, Virginia 
22161, telephone (703) 4S7-4C-VX at a coat of $12 SO 
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service rate in 1979). As a result of the 
analysis, the FHWA issued a final rule 
which amended Part 396 by. among 
other things: (1) Reducing the retention 
period of certain inspection, repair, and 
maintenance records; (2) requiring the 
motor carrier to certify that the items 
listed on the daily driver vehicle 
inspection report that would likely affect 
the safety of operation of the vehicle 
had been repaired; and (3) requiring that 
the last driver vehicle inspection report 
or a copy thereof be carried on the 
power unit. 

In response to a petition for a rule 
change, the FHWA issued a NPRM in 
October 1980 (45 FR 70289) proposing to 
amend Part 396 by exempting vehicles 
controlled by a motor carrier for less 
than 30 days from the required vehicle 
inspection If both carriers involved fat 
the lease are commonly controlled an 
jointly administer a uniform safety 
program. Elements of the 1980 NPRM 
were incorporated in the June 17. NPRM. 

Comments to June 17. 1982 NPRM 

The FHWA received 34 comments in 
response to its NPRM of June 17.1982, 
representing the views of the following 

groups; 

1. Union representatives; 

Z Trucking associations; 

3. Drivers; 

4. Motor Carriers; 

5. Insurance companies; and 

6. Other interested parties. 

A number of commenters, in their 
discussion of the proposal to exempt 
lightweight vehicles from the paperwork 
requirements of $ 396.3, made reference 
to a study entitled M Fatal Occupational 
Injuries ** which was conducted by 
Johns HopkinB University. 

While the study does make small 
mention of lightweight class vehicles, 
the reference is limited to the increase in 
risk to drivers due to lack of crash 
protection. The study stated that there 
was increased driver risk due to the 
growth in the purchase of smaller 
vehicles by employers. This study does 
not suggest that lightweight vehicle 
maintenance in general or the group of 
‘[ghtweight vehicles subject to the 
FHWA's jurisdiction specifically, is 
creating an increased risk to drivers and 
highway safety, 

it should not be forgotten that the 
proposal was merely to eliminate a 
paperwork requirement determined not 
to be necessary from the standpoint of 
highway safety. The requirement that 
motor carriers maintain their vehicles in 
safe operating condition continues to be 


'Satan P. Baiter. "Fatal Occupational Injuries". 
hmrvat of American Medical Association. 13 
Au*u»t 1982. p 092. 


applicable for all commercial motor 
carriers subject to Part 396, including 
operators of lightweight vehicles. 
Consequently. FHWA personnel will 
continue to have the authority to inspect 
motor vehicles operated by carriers 
subject to the FHWA's Jurisdiction. In 
addition, motor carriers will continue to 
be required to report accidents involving 
lightweight vehicles. These accident 
reports will assist FHWA personnel in 
determining a motor carrier's 
compliance with the maintenance 
requirements of Part 396. 

As 6tated in the "Summary” section of 
this rulemaking action, the primary* 
purpose of these rule changes is to 
reduce the paperwork burden imposed 
upon the motor carrier industry and its 
drivers, without compromising highway 
safety. 

The FHWA currently believes that 
lightweight vehicles do not represent 
any unusual safety hazard. Generally, 
lightweight vehicle records are not given 
priority review during safety 
management audits conducted by 
FHWA personnel at the motor carriers 
place of business. While the lightweight 
vehicles must currently meet the 
recordkeeping requirements of Part 396. 
the FHWA currently places little 
emphasis in this area. However, in 
another rulemaking action (48 FR 14413). 
the FHWA hat announced the initiation 
of a general review of ail lightweight 
vehicle exemptions. Until that review is 
completed, there are no substantive 
reasons or evidence for subjecting 
lightweight vehicles to the paperwork 
requirements of $ 396.3(b). Further, the 
exemption is not expected to adversely 
effect safety of operations. 

Section 396.13 of the FMCSR requires 
a driver, following the review of the last 
vehicle inspection report (V1R) required 
to be carried on the power unit to sign 
the report The signature is to 
acknowledge that the driver has 
reviewed the report and that there is. on 
that report a certification that the 
required repairs have been performed. 

A number of commenters made 
reference to the FHWA’a interpretations 
of Part 396, which were printed in the 
Federal Register on July 10. I960 (45 FR 
46425). They, the commenters, pointed 
out that by interpretation, the FHWA 
eliminated the requirement that VIR's 
showing no defects be signed by the 
reviewing driver. 

The FHWA is fully aware of the 1980 
interpretation. By this rulemaking 
action, however, the FHWA is codifying 
what had previously been an 
interpretation with limited circulation. 

Other commenters suggested that the 
restructuring of the signature 
requirement as proposed in the June 17 


NPRM would lead to a reduction on 
overall vehicle maintenance and raised 
the spector of employer abuses. 

We have no data nor was data 
provided in response to the NPRM 
which would support the suggestion that 
the signature requirement interpretation 
described in the July 10.1980 Federal 
Register has resulted in reduced 
compliance with the maintenance 
requirements of the FMCSR or in abuses 
by motor carriers of the vehicular safety 
intent of Part 396. 

The FHWA wishes to reemphasize the 
fact that this modification of the 
reviewing driver's signature requirement 
does not change the regulations 
requiring the preparation of the VIR 
(S 396.11(a)) and that corrective action 
must be taken by motor carriers on 
reported defects ({ 396.11(c)). This rule 
change merely eliminates the 
requirement that VIR's showing no 
defects be signed by the driver following 
review. 

The special inspection and 
recordkeeping requirements for vehicles 
leased less than 30 days, as required by 
$ 396.3(c). are being eliminated. The 
BMCS believes that requiring special 
paperwork for vehicles leased less than 
30 days, in addition to the pretrip 
inspection requirement of S 396.13, is not 
necessary. As stated in the NPRM 
issued June 17.1982 (47 FR 26174). 

"these leased vehicles must meet every 
other inspection, repair, and 
maintenance requirement Imposed by 
Part 396," including the pretrip 
inspection which will continue as a 
requirement under { 396.13. It was also 
stated that "there is neither evidence 
nor reason to believe that these leased 
vehicles are likely to be operated under 
conditions that necessitate further 
assurances of their safe condition." No 
data has been submitted or is known to 
have become available which would 
contradict these statements. Further, 
most vehicles leased less than 30 days 
involve motor carriers who do not huve 
appropriate operating authority to 
operate over a certain portion of the 
haul. Since those vehicles are usually 
owned by carriers that are already 
subject to the inspection, repair and 
maintenance regulations, eliminating the 
requirements of the current ( 396.3(c) 
will negate the need to inspect the same 
vehicle more than once on a single trip. 

The trip lease mode of motor carrier 
operation involves the following three 
situations: 

(1) A for-hire, certificated or 
permitted, motor carrier leases a vehicle 
from another for-hire. certificated or 
permitted, motor carrier. 
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(2) A forhire motor carrier leases a 
vehicle from a leasing company. 

(3) A for hire, certificated or 
permitted, motor carrier leases a vehicle 
from a for-hirc exempt (economically 
exempt) motor carrier. 

With respect to motor carrier safety of 
operations under situation (1), no special 
concern arises because the motor carrier 
lessor is required to comply with the 
FMCSR and maintain the prescribed 
records and documentation, and the 
driver (motor carrier lessee) must 
perform a pretrip inspection under 
S 396.13. 

Situation (2) presents a set of 
circumstances which at first glance 
could indicate a void in the safety 
system concerned. However, where 
motor carriers lea Be vehicles from 
leasing companies (who ordinarily arc 
not subject to the FMCSR). the driver 
(motor carrier lessee) must perform the 
required pretrip vehicle inspection under 
§ 396.13 prior to accepting the vehicle 
for service. Furthermore, as a sound 
business practice, leasing companies 
usually prepare and retain complete 
maintenance records for vehicles. 

The third situation generally involves 
owner-operators who. on the outbound 
leg of their trip, transport economically 
exempt commodities and on the return 
leg of their trip. lease their vehicles to 
certificated or permitted for hire motor 
carriers. On the surface, this situation 
seems to be the most tenuous of the 
three situations presented. However, 
safety of operations safeguards do exist 
and are present at the time the lease is 
initiated. The driver (motor carrier 
lessee) is required by the FMCSR to 
perform a pretrip vehicle inspection 
under § 396.13 before accepting the 
vehicle for service. If discrepancies are 
found during the prelrip vehicle • 
inspection, those discrepancies must be 
corrected before the motor carrier may 
accept the vehicle for service in its 
operation. 

In any event, all vehicles leased for 
less than 30 days will continue to be 
subject to 49 CFR 396 for the duration of 
the lease arrangement. The driver of the 
vehicle must prepare a vehicle 
inspection report at the end of each day 
and any discrepancies noted must be 
corrected or repaired before operating 
the vehicle again. 

The FHWA will be able to monitor 
overall compliance with the inspection, 
repair, and maintenance requirements 
as a result of unannounced roadside 
vehicle inspections, the evaluation of a 
motor carrier’s maintenance program 
during the course of management safety 
audits, and the review of a motor 
carrier’s accident records. 


A number of commenter*, namely 
Agwoy. The American Bus Association. 
The American Trucking Associations, 
Inc. (ATA). the Common Carrier 
Conference—Irregular Route of ATA. 
the National Association of Wholesale 
Distributors and the United Parcel 
Service suggested that the FHWA 
pursue additional areas of rulemaking. 
Due to the fact that the additional areas 
of rulemaking proposed by these 
commenters are beyond the scope of 
this proceeding, the FHWA finds it 
necessary to defer any consideration of 
the additional proposals until a later 
date. 

A regulatory evaluation/regulatory 
flexibility analysis has been prepared 
and is available for review in the public 
docket. A copy may be obtained by 
contacting Mr. Neill L Thomas at the 
address provided above under the 
heading ’’For further information 
contact.” The FHWA has determined 
that this action will not have a 
significant economic impact on a 
substantial number of small entities 
based upon the evaluation prepared. 

The FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or a 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. In a 
continuing effort to reduce costs 
imposed upon the motor carrier 
industry, the FHWA is eliminating 
certain paperwork requirements 
associated with Part 396. Although 
certain paperwork requirements have 
been eliminated, a high level of care in 
the area of vehicle Inspection, repair, 
and maintenance remains. 

The information collection 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget under 
the provisions of the Paperwork 
Reduction Act of 1980 (Pub. L 96-511) 
and have been assigned OMB control 
number. 2125-0037. 

list of Subjects in 49 CFR Part 396 

Motor carriers, Motor vehicle safety. 
Motor vehicle maintenance. Reporting 
and recordkeeping requirements. 

PART 396-H AMENDED 1 

In consideration of the foregoing and 
under the authority of 49 U.S.C. 304. 49 
U.S.C. 1655. 49 CFR 1.48. and 49 CFR 
301.60, the requirement contained in 49 
CFR 396.3 and 396.13 are amended as 
follows: 

1. Section 396.3 is amended by 
revising paragraph (c) to read as 
follows: 


5 396.3 Inspection, repair, and 
maintenance. 

• • • • % 

(c.) Exemption . The recordkeeping 
requirements contained in paragraph (b) 
of this section do not apply to 
lightweight motor vehicles, as defined in 
$ 390.17 of this subchapter. 

t • • i • 

2. Section 396.13(c) is revised to read 
as follows: 

5 396.13 Driver inspection. 

• • • * • 

(c) Sign the report, only if defects or 
deficiencies were noted by the driver 
who prepared the report, to 
acknowledge that the driver has 
reviewed it and that there is a 
certification that the required repairs 
have been performed. Tlie signature 
requirement does not apply to listed 
defects on a towed unit which is no 
longer part of the vehicle combination. 

(49 U.S.C 304: 49 U.S.C 1655: 49 CFR 1.46 and 
30160) 

(Catalog of Federal Domestic Assistance 
Program Number 20 . 217 . Motor Carrier 
Safety) 

Issued; December 9.1963. 

Kenneth L. Pierson. 

Director, Bureau of Motor Carrier Safety. 

(IK Doc FiUd li-15-43. »4t am) 

BILLING core 4ft0-22-SI 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Parts 654 and 658 

I Docket No. 31202-232) 

Stone Crab Fishery and Shrimp 
Fishery of the Gulf of Mexico 

Correction 

In FR Doc. 83-32589 beginning on page 
54821 in the issue of Wednesday, 
December 7,1983. make the following 
corrections: 

On pages 54822 and 54823 in the 
tables to g 654.23(b)(l)(i), 

5 658.23(b](l)(i) and (b)(l)(ii). the last 
two columns now labeled “Loran chain 
X” and “7980 Y” should have been 
labeled as follows: 


Uxv> chmn 79B0 

X 

V 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose ol these notices 
is to grve interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Rural Electrification Administration 
7 CFR Part 1711 

Electric Loans; Advance of Funds 

agency: Rural Electrification 
Administration, USDA. 
action: Proposed rule. 

summary: The Rural Electrification 
Administration (REA) proposes to add a 
new part that sets forth agency policies, 
procedures and requirements concerning 
the advance of electric loan funds. This 
proposed rule restricts advances of loan 
funds for facilities to those included in 
an REA-approved Borrower work plan 
and for which insured loan funds have 
been approved, or are included in REA- 
approved amendments to such work 
plan. It implements provisions of the 
loan contract 

date: Public comments must be received 
by REA no later than February 14,1984. 
address: Submit written comments to 
Charles R. Weaver, Director, Electric 
Borrowers Management Division, Rural 
Electrification Administration, Room 
3342, South Building, U.S. Department of 
Agriculture, Washington D.C. 20250. 
fO* FURTHER INFORMATION CONTACT: 

Mr. Charles R. Weaver. Director, 

Electric Borrowers Management 
Division, above address, telephone 
number (202) 382-1900. The Draft Impact 
Analysis describing the options 
considered in developing this proposed 
rule and the impact of implementing 
each option is available on request from 
the above address. 

SUPPLEMENTARY INFORMATION: REA 
proposes to amend the Rural 
Electrification regulations by adding a 
new part and a new section concerning 
advance of electric loan funds. This 
proposed action has been reviewed in 
accordance with Executive Order 12291. 
Federal Regulation. The action will not 
(1) have an annual effect on the 
economy of $100 million or more: (2) 


result in a major increase in costs or 
prices for consumers, individual 
industries. Federal. State or local 
government agencies or geographic 
regions: or (3) result in significant 
adverse effects on competition, 
employment, Investment or productivity, 
and therefore has been determined to be 
"not major." This action does not fall 
within the scope of the Regulatory 
Flexibility Act. This program is listed in 
the Catalog of Federal Domestic 
Assistance as 10.850, Rural 
Electrification Loans and Loan 
Guarantees. 

Background 

Borrowers have obtained some loan 
funds for facilities not specifically 
included in an approved work plan and 
approved loan or approved amendment 
to such work plan. This proposed action 
would provide a procedure whereby 
Borrowers certify and REA verifies that 
loan funds are ultimately provided only 
for previously approved facilities. The 
proposed action would accomplish this 
with little burden on Borrowers. 

The proposed action would implement 
provisions of the standard form REA 
loan contract which provides, in part, 
that the Borrower shall submit 
requisitions which shall be accompanied 
by a statement in such form and detail 
as the Administrator shall prescribe 
setting forth the purposes for which the 
requested advance will be used. The 
proposed action would change the 
requirements for advance of funds, set 
forth in REA Bulletin 28-1, 1 "Budgetary 
Control and Advance of Electric Loan 
Funds." In addition, interested parties 
should refer to REA Bulletin 20-2, 1 
"Electric Loan Policies and Application 
Procedures." which requires loan 
applications to be based upon an 
approved 2 year work plan, and REA 
Bulletin 60-10. 1 "Construction Work 
Plans, Electric Distribution Systems." 
which sets forth requirements and 
procedures^ th respect to work plans. 

The proposed rule would establish a 
procedure that: 

1. Requires Borrowers to certify, with 
each request for funds to be approved 
for advance, that such funds are for 
purposes and facilities included in the 
Borrowers* REA-approved work plans or 
REA-approved amendment and for 


1 A copy of form* and pub J lent ion* may be 

obtained by writing the Rural Electrification 
Admlniitratian. Washington. D.C 20290. 


which loan funds have been approved 
and that the amount for each purpose is 
no more than 110 percent of the loon 
amount approved: 

2. Requires Borrowers also to provide 
with each request for funds to be 
approved for advance the following 
(readily availble) information for each 
item for which funds are requested: 

(a) A contract or work order number 
(where applicable), and 

(b) A work plan cross-reference 
identification to the purpose and facility; 
and 

3. Requires Borrowers to immediately 
return any funds advanced that exceed 
110% of the loan amount approved for 
each purpose. The amount advanced . 
and returned may be subsequently 
requested by the Borrowers for REA- 
approved construction items. 

REA would permit advances in an 
amount not to exceed 110 percent of the 
cost of the item as set forth on the 
Borrower’s most recent form 740c, 1 
"Cost Estimates on Loan Budget for 
Electric Borrowers," approved by REA. 
Experience has demonstrated that the 
110 percent factor is appropriate since 
the constructed costs of items will 
frequently vary from the estimated costs 
by 10 percent due to uncertainties in 
cost factors and construction conditions. 
This flexibility in the permissible 
amount of advance should prove 
beneficial to the Borrowers. 

In addition to returning amounts 
improperly advanced. Borrowers would 
be required to send to REA an amount to 
reimburse the Rural Electric and 
Telephone Revolving Fund for costs 
incurred as a result of the Improper 
advances. The amount to be sent would 
be determined by applying to the 
amount of the advance and for the 
period it was outstanding, the difference 
between the REA loan interest rate and 
the most recent rate at which REA sold 
Certificates of Beneficiary Ownership 
(CBO’s). The formula set forth was 
selected as a reasonable measure of 
such costs to the Government. 

List of Subjects in 7 CFR Part 1711 
• 

Administrative practice and 
procedure. Electric utilities. Loan 
programs—energy. 

Therefore, REA proposes to add Part 
1711 to 7 CFR Chapter XVU to read as 
follows: 
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PART 1711—ELECTRIC LOANS— 
ADVANCE OF FUNDS 

§ 1711.1 Advances. 

(a) Purpose and amount . Loan funds 
will be advanced only for construction 
items which are included in an approved 
work plan or approved amendment 
thereto evidenced by an approved form 
740c, 1 "Cost Estimates and Loan Budget 
For Electric Borrowers," or on approved 
amendment thereto. Loan fund advances 
may be requested in an amount 
representing actual costs incurred but 
not to exceed 110 percent of the item 
estimate shown on the approved form 
740c, as amended, provided that total 
advances requested shall not exceed the 
total loan amount. 

(b) Certification . Pursuant to the 
applicable provisions of the REA loan 
contract. Borrowes shall certify with 
each request for funds to be approved 
for advance that such funds are for 
facilities in compliance with this section 
and shall also provide for each item a 
contract or work order number (where 
applicable) and a work plan cross- 
reference identification. 

(c) Noncompliance . Where loan funds 
are found to have been advanced in 
noncompliance with this rule. Borrowers 
will be required to return the 
appropriate amount of the advance 
together with any accrued and unpaid 
interest to REA. The Administrator will 
require Borrowers, in order to remet y 
such noncompliance, to pay an 
additional amount equal to the interest 
on the funds advanced for the period 
such funds were outstanding, calculated 
at a rate equal to the differential 
between the REA loan interest rate and 
the most recent rate at which REA sold 
Certificates of Beneficial Ownership 
(CBO’s). While REA will generally 
permit the amount of advance returned 
to be requested subsequently by the 
borrower for REA-approved 
construction items, nothing herein 
contained shall be construed to preclude 
the Government from exercising any 
rights or remedies which REA may have 
pursuant to the loan contract 

Dated: November 29. 1983. 

Harold V. Hunter, 

Administrator, 

(PR Doc. Filed 12-1V-N. frtS «m| 

WILING COOK M10-11 a 


7 CFR Part 1729 

Electric System Planning and Design 

agency: Rural Electrification 
Administration. USD A. 


action: Proposed rule. _ 

summary: The Rural Electrification 
Administration (REA) proposes to revise 
7 CFR Chapter XVIL REA Regulations, 
by adding Subchapter F. Electric System 
Design and Construction, containing 
Part 1729, Electric System Planning and 
Design. Sections 1729.8, Compliance 
with National Electrical Safety Code, 
and 1729.10, Permitted Deviations from 
REA Construction Standards, are 
covered by this proposed action. 

This proposed action is part of REA’s 
ongoing effort to codify all of the 
agency's regulations into the Code of 
Federal Regulations. This action is 
intended to consolidate REA's rules on 
electric system planning and design into 
a single, more usable document. This 
action also is intended to reduce the 
paperwork burden on REA borrowers 
and consulting engineering firms. This 
would be accomplished by eliminating 
the requirement for REA to grant 
specific approval for deviations by 
borrower from REA construction 
standards, under two specific 
circumstances. 

date: Public comment must be received 
by REA no later than February 14,1984. 
address: Submit written comments to 
the Director, Engineering Standards 
Division, Rural Electrification 
Administration, Room 1256-S, U.S. 
Department of Agriculture, Washington, 
D.C. 20250. 

FOR FURTHER INFORMATION CONTACT: 

Mr. fames C. Dedman. Engineering 
Standards Division. Rural Electrification 
Administration. Room 1263-S. U.S. 
Department of Agriculture. Washington, 
D.C. 20250. telephone (202) 382-9086. 

The Draft Impact Analysis describing 
the options considered in developing 
this proposed rule and the impact of 
implementing each option is available 
on request from Mr. Dedman, at the 
above address. 

SUPPLEMENTARY information: Pursuant 
to the Rural Electrification Act of 1936. 
as amended (7 U.S.C. 901 et seq.). the 
Rural Electrification Administration 
(REA) proposes to revise 7 CFR Chapter 
XVII. REA Regulations, by adding Part 
1729, Electric System Planning and 
Design. This proposed action has been 
reviewed in accordance with Executive 
Order 12291, Federal Regulations. The 
action will not (1) have an annual effect 
on the economy of $100 million or more; 
(2) result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, state or local 
government agencies; or (3) result in 
significant adverse effects on 


competition, employment, investment or 
productivity, and. therefore, has been 
determined to be "not major." This 
action does not fall within the scope of 
the Regulatory Flexibility Act This 
program is listed in the Catalog of 
Federal Domestic Assistance as 10.850. 
Rural Electrification Loans and Loan 
Guarantees. 

Background 

The Rural Electrification 
Administration (REA) maintains 
regulations pertaining to system design 
and construction for REA electric 
borrowers. These regulations are 
contained in Subchapter F of 7 CFR 
Chapter XVIL Part 1729, Electric System 
Planning and Design, contains rules, 
policies, requirements and procedures to 
be followed in the planning and design 
of electric distribution and transmission 
systems financed with assistance from 
REA. 

Section 1729.8, Compliance with 
National Electrical Safety Code, requires 
REA borrowers to construct and operate 
their electric systems in accordance 
with the latest effective edition of the 
National Electrical Safety Code (NESC). 
REA rules concerning the NESC have 
been contained in REA Bulletin 40-7, 
National Electrical Safety Code. Bulletin 
40-7 historically has been revised, upon 
the publication of each new edition of 
the NESC to require REA borrowers to 
construct and operate their systems in 
accordance with that individual edition 
of the NESC. The subject proposed rule 
would eliminate Bulletin 40-7. 

Section 1729.10. Permitted Deviations 
from REA Construction Standards, sets 
out two specific circumstances under 
which REA borrowers may deviate from 
REA construction standards without 
being required to seek specific approval 
from REA. When required by other 
authorities, borrowers may make 
specific modifications to distribution 
line structures to protect raptors from 
contact with energized wires. Also, 
when necessary, borrowers may modify 
the standard transformer connections in 
accordance with Rule 97D2 of the NESC. 
List of Subjects In 7 CFR Part 1729 

Electric utilities. Engineering 
standards. 

In view of the above. REA proposes to 
add Part 1729 of 7 CFR Chapter XVil to 
read as follows: 

SUBCHAPTER F—ELECTRIC SYSTEM 
DESIGN AND CONSTRUCTION 

Construction 
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PART 1729—ELECTRIC SYSTEM 
PLANNING AND DESIGN 

Subpart A-B | Reserved I 
Subpart C—Electric System Design 

S«c 

1729.6 Compliance with National Electrical 
Safety Code. 

1729.7-1729.9 [Reserved] 

1729.10 Permitted deviations from REA 
construction standards. 

Authority: 7 U.S.C. 901 et seq. and 7 U.S.C. 
1921 et seq. 

Subparts A-6 [Reserved] 

Subpart C—Electric System Design 

$ 1729.6 Compliance with National 
Electrical Safety Code. 

(a) All borrowers’ new lines and 
substations and major modifications of 
existing facilities shall be constructed 
and operated in accordance with the 
requirements of the National Electrical 
Safety Code [NESC). The applicable 
edition of the NESC shall be the latest 
edition which is effective in accordance 
with the provisions of that edition. 

Where local regulations or other REA 
requirements are more stringent, those 
requirements shall govern. 

(b) Overhead distribution circuits 
shall be constructed with not less than 
the Grade C strength requirements as 
described in Section 26, Strength 
Requirements, of the NESC when 
subjected to the loads specified in NESC 
Section 25, Loadings for Grades B, C, 
and D. 

(c) Overhead transmission circuits 
shall be constructed with not less than 
the Grade B strength requirements as 
described In NESC Section 26. 

§$ 1729.7—1729.9 [Reserved] 

5 1729.10 Permitted Deviations from REA 
Construction Standards. 

(a) Structures for Raptor Protection. 
Standard distribution line structures 
may not have the extra measure of 
protection needed in areas frequented 
by eagles and other large birds (raptors) 
to protect such birds from electric shock 
due to physical contact with energized 
wires. Borrowers who are required by 
Federal, state, or local authorities to 
provide for raptor protection in the 
design of overhead lines are allowed to 
deviate from REA construction 
standards. Structures which are 
designed for raptor protection shall be in 
accordance with Suggested Practices for 
Raptor Protection on Powerlines—The 
State of the Art in 1961 . published by the 
Raptor Research Foundation. Inc. Copies 
may be obtained by writing to Raptor 


Research Foundation, Inc., c/o 
Department of Veterinary Biology. 
University of Minnesota. St. Paul, 
Minnesota 55101. Any deviation from 
the REA**construction standards for the 
purpose of raptor protection which is 
not in accordance with the above report 
must be approved by REA prior to 
construction. 

(b) Transformer Neutral Connections . 
Where it is necessary to separate the 
primary and secondary neutrals to 
provide the required electric service to a 
consumer, the REA standard 
transformer connections may be 
modified In accordance with Rule 97D2 
of the National Electrical Safety Code. 

Dated: December 2.1983. 

Harold V. Hunter. 

Administrator. 

[FR Doc 6J-433W FUrd 12-15-63; *43 am| 

B1LLNNQ COOt 5410-15-41 


7 CFR Part 1785 

Loan Account Computations, 
Procedures and Policies 

agency: Rural Electrification 
Administration. USDA. 
action: Proposed rule. 

summary: The Rural Electrification 
Administration (REA) proposes to 
amend the agency’s electric loan 
policies by adding a new part and 
section to 7 CFR 1700. The new part will 
cover loan account payments, 
procedures and policies for electric 
Borrowers. This proposed rule will 
provide for the automatic termination of 
unadvanced loan fund commitments on 
the second basis date established in the 
note, generally 4 years. This will help to 
assure that REA’s available loan funds 
are used effectively and efficiently. 
date: Public comments must be received 
by REA no later than February 14.1964. 
address: Submit written comments to 
Charles R. Weaver. Electric Borrowers 
Management Division. Rural 
Electrification Administration. Room 
3342, South Building, U.S. Department of 
Agriculture. Washington. D C. 20250. All 
written submissions made pursuant to 
this action will be made available for 
public inspection during regular 
business hours at the above address. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Charles R. Weaver. Director. 

Electric Borrowers Management 
Division, at the above address, 
telephone number (202) 362-1900. The 
Draft Impact Analysis describing the 
options considered in developing and 
implementing the proposal is available 
on request from the above office. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the Rural Electrification Act. as 
amended (7 U.S.C. 901 et seq.) (Act). 

REA proposes to amend REA Bulletin 
20-9. Loan Payments and Statements (7 
CFR Part 1785.16) concerning the 
advance of loan funds. This proposed 
action has been issued in conformance 
with Executive Order 12291. Federal 
Regulation- It will not (1) have an annual 
effect on the economy of $100 million or 
more: (2) result in major increases in 
costs or prices for consumers, individual 
industries. Federal. State or local 
government agencies or geographic 
regions; or (3) result in significant 
adverse effects on competition, 
employment investment or productivity, 
and therefore has been determined “not 
major.” 

This action does not fall within the 
scope of the Regulatory Flexibility Act. 
This program is listed in the Catalog of 
Federal Domestic Assistance as 10.650, 
Rural Electrification Loans and Loan 
Guarantees. 

Background 

Currently RFJV insured loans for 
construction of electric facilities are 
based on work plans submitted by 
Borrowers in conjunction with a specific 
loan. Generally, the work plans cover a 
2 year construction program for 
distribution Borrowers and a 3 year 
program for power supply Borrowers. In 
some cases Borrowers have not drawn 
funds committed under specific loans for 
many years after the planned 
construction period. A recent audit 
identified that funds remain unadvanced 
from loan commitments approved in 
calendar year 1979 and earlier for 236 
electric Borrowers. Approximately S220 
million is unadvanced on these loan 
commitments. 

To assure that available loan funds 
ore used effectively and efficiently REA 
is proposing to terminate all 
unadvanced loan fund commitments 
automatically after the expiration of the 
second basis date established in the 
notes which will generally be 4 years, A 
basis date is a specified time in a note 
os of which the periodic installments are 
computed. 

The termination of unadvanced loan 
fund commitments will be automatic on 
the date of the second basis date. If the 
Borrower demonstrates, to the 
satisfaction of the Administrator, that 
the committed funds are needed for 
approved loan purposes, a basis date 
extension may be considered. 
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List of Subjects in 7 CFR Part 1785 

Administrative practice and 
procedure. Electric utilities. Loan 
programs—energy. 

In view of the above, 7 CFR Chapter 
XVII is amended by adding Part 1785 
and S 1785.16 to read as follows: 

PART 1785—LOAN ACCOUNT 
COMPUTATIONS, PROCEDURES, AND 
POLICIES 

Sec. 

1785.1- 1785.15 [ReaervedJ 

1785.10 Basis dates and termination of 
unadvanced loan fund commitments— 
electric. 

Authority: 7 U.S.G 901 et seq. and 7 U.S.C. 
1921 et seq. 

51785.1- 1785.15 (Reserved] 

5 1785.16 Basis dates and termination of 
unadvanced loan fund commitments— 
electric. 

Termination of Loan Fund Advances. 
Loan contracts between the Government 
and the Borrower shall provide that the 
commitment to advance loan funds shall 
terminate automatically on the second 
basis date of the note. If the Borrower 
demonstrates, to the satisfaction of the 
Administrator, that the committed loan 
funds are needed for approved loan 
purposes, a basis date extension may be 
considered. 

Dated: November 25.1983. 

Harold V. Hunter. 

Administrator. 

8* Doc eyJMiz ix-is-t* av. «m) 
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SMALL BUSINESS ADMINISTRATION 
13 CFR Part 120 

Business Loan Policy Regulations 

agency: Small Business Administration. 
action: Proposed rule. 

summary: The proposed amendment of 
5 120.5(b)(2) of SBA regulations (13 CFR 
120.5(b)(2)) would not be effective until 
12 months from the dote the proposed 
regulation is published In Final form in 
the Federal Register. The change would 
increase the capitalization requirements 
for all Subsection (b) Lenders from the 
current $500,000 to $1.00.000. The change 
would strengthen such lenders and 
permit them to lend to small concerns 
more effectively. 

date: Comments are to be received on 
or before February 14,1984. 
address: Written comments should be 
addressed to the Office of Business 
Loans. Small Business Administration. 


1441 L Street. NW.. Washington. D.C. 
20416. 

FOR FURTHER INFORMATION CONTACT. 

Frank A. Nicholas, Director, Office of 
Business Loans, 1441 L Street, NW.. 
Washington, D.C. 20416. (202) 653-6696. 
SUPPLEMENTARY information: Section 
120.5(b)(2) of SBA regulations would be 
amended to increase the capital 
adequacy and strength of Subsection (b) 
Lenders by raising the unimpaired 
capital and surplus requirement from 
$500,000 to $1,000,000. In order to 
alleviate any harsh impact on such 
Subsection (b) Lenders, the effective 
date of the change would be 12 months 
after the change is promulgated in final 
form In the Federal Register. This will 
provide such lenders with adequate time 
to increase their unimpaired capital and 
surplus. The increased capital 
requirement will strengthen such lenders 
and will allow them to be more effective 
in their lending to small businesses. 

For the purpose of Executive Order 
12291, effective February 17,1981, SBA 
hereby certifies that this proposed 
amendment of its regulations would not 
constitute a major rule as defined by 
section 1(b) of the Executive Order. In 
this regard, this amendment, if 
promulgated in final form, will not have 
an annual effect on the economy of $100 
million or more and will not result in a 
major increase in costs or prices for 
consumers, individual industries, 

Federal, state or local government 
agencies, or geographic regions or have 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. There are fewer than 20 
Subsection (b) Lenders and no 
additional entities can apply to become 
such lenders. One-half of such lenders 
presently have capital of $1,000,000. 

In addition. SBA hereby certifies, 
pursuant to section 605(b) of the 
Regulatory Flexibility Act 5 U.S.C. 
605(b), that this proposed amendment, if 
promulgated in final form, will not have 
a significant impact upon a substantial 
number of small entities. This proposed 
rule docs not affect the availability of 
beneifts to the public or the manner in 
which SBA delivers these benefits. 

List of Subjects in 13 CFR Part 120 

Loan Program—business. 

PART 120—(AMENDED! 

Notice is hereby given that pursuant 
to authority contained in section 5(b)(6) 
of the Small Business Act (15 U.S.C. 631 
et seq.), it is proposed to amend { 120 5 


of Chapter I. Title 13 of the Code of 
Federal Regulations by revising 
paragraph (b)(2) to read as follows: 

9 120.5 Operations of eligible participants. 
• • • • • 

(b) Special requirements applicable to 
Subsection (b) Lenders. • • • 

(2) Maintenance of capitalization. A 
Subsection (b) Lender shall maintain at 
all times an unimpaired combined paid- 
in capital and paid-in surplus in an 
amount not less than $1,000,000 or ten 
percent of the aggregate of such lender’s 
share of all loans outstanding, 
whichever shall be greater. 

• • • • • 

(Catalog of Federal Domestic Assistance 
Program No. 59.012 Small Business Loans) 
Dated: November 23,1983. 
lames C Sanders, 

Administrator. 

(FR Doc SS-43341 FUrJ tS~1S~8& til mb) 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

(Docket No. 83-CE-77-AOJ 

AirworthJncsa Directives; Beech 33, 35, 
36, 50, 55, 56, 58, 58TC and 95 Series 
Airplanes 

agency: Federal Aviation 
Administration (FAA) DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to adopt 
a new Airworthiness Directive (AD) 
applicable to Beech 33, 35. 36. 50. 55, 56. 
58 (except 58P). 58TC, and 95 Series 
Airplanes seating more than five 
occupants. This AD would supersede 
AD 70-04-07 and require replacement of 
the emergency exit placard, minor 
trimming of the window latch and re¬ 
location of the window curtain rod to 
facilitate exit opening and passenger 
egress during an emergency. The FAA 
has determined that AD 76-04-07 does 
not assure proper operation of the 
emergency egress. This proposed action 
eliminates conditions which may 
prevent occupants from immediately 
opening and exiting through this egress 
following an aircraft accident 
DATES: Comments must be received on 
or before February 5,1984. 

Compliance: As prescribed in the 
body of the AD. 

addresses: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration Central Region. 
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Office of the Regional Counsel. 
Attention: Rules Docket No. 83-CE-77- 
AD. Room 1558, 601 East 12th Street, 
Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT. 
Larry Engler, Airframe Branch. Wichita 
Aircraft Certification Office. Room 238, 
Terminal Building 2299, Mid-Continent 
Airport, Wichita, Kansas 87209. 
Telephone (316) 269-7005. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the closing date for comments 
specified above will be considered by 
the Administrator before taking action 
on the proposed rule. Tbeproposals 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
both before and after the closing date 
for comments in the Rules Docket for 
i animation by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket 

Availability of NPRMs 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
bv submitting a request to the Federal 
Aviation Administration. Central 
Region. Office of the Regional Counsel. 
Attention: Airworthiness Rules Docket 
No. 83-CE-77-AD. Room 1558, 601 East 
12th Street Kansas City, Missouri 64106 

Discussion 

AD 76-04-07, Amendment 39-2525 (41 
i R 8336) Applicable to Beech 33. 35, 38. 
55. 56, 58 (except 58P) and 95 Series 
airplanes seating more than five 
occupants requires Inspections to verify 
the installation of an emergency egress 
placard, that the emeigency exit release 
pin has a red handle and that any 
existing curtain rods are attached to the 
openable window. If diserepencies are 
found action, as necessary to correct 
them, is required. Subsequently several 
fielii inspection reports have been 
received of the emergency exit failing to 
open during inspection when it was 
exercised per the instructions of the 
placard required to be installed by AD 
"MH-07. These instructions read: 

EMERGENCY EXIT PULL PIN PUSH 
^ INDOW OUT*. Inspections of 


representative airplanes show that some 
emergency exits open in accordance 
with the existing placard. However, 
others would not open unless the latch 
is lifted first. To provide adequate 
instructions for operating the window 
properly, the placard should read: 

• EMERGENCY EXIT LIFT LATCH- 
PULL PIN PUSH WINDOW oirr. 

Also inspections indicate the tab on 
the back of the handle assembly catches 
on the back of the hooks on the window. 
By trimming this tab. the exit will 
function properly if the pin is pulled and 
the latch opened. In addition, it is still 
necessary to assure that the emergency 
egress release pin is painted red and 
any curtain installation does not restrict 
egress when the window is opened. 

In view of the foregoing the FAA finds 
that AD 76-04-07 was not effective in 
assuring satisfactory emergency egress 
and that additional action is necessary 
on the applicable airplanes. Also the 
FAA has determined that action to 
assure proper emergency exit operation 
should also be made applicable to the 50 
and 58 TC Series airplanes. 

Since the condition described herein 
is likely to exist or develop in other 
airplanes of the same design, the 
proposed AD would supersede AD 76- 
04-07, require installation of a 
standardized placard, and continue in 
effect other action required by AD 76- 
04-07 that is still necessary to facilitate 
emergency egress on certain Beech 33. 
35. 38. 50. 55. 56, 58 (except 58P). 58TC 
and 95 model/series airplanes seating 
more than five occupants. There are 
approximately 19,689 airplanes affected 
by the proposed AD. Labor and material 
cost of the proposed AD is estimated to 
be $35 per airplane for a total cost of 
$684,114. Few, if any, small entities 
under the definition of the Regulatory 
Flexibility Act will operate more than 
one of the affected aircraft and the cost 
thereof to any one will not be a 
significant amount. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 39.13 
of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) by adding the 
following new AD: 

Beech: Applies to models end serial numbers 
of 33, 35. 36. 5a 55. 58 (except 58P). 58TC 
and 95 series airplanes listed below with 
seating capacity for more than five 
occupants. 


Sroal Not 


E33.F33.wfG 
E33A and F33A 


E33C and F33C__ 

35. A3S. 835. C35, 035. 
E35. F35. 035, KJ5. 
J35. K35. M35, N35. 
P35.S35.VMt 
V35TC. V35A. V35A- 
TC. V350, end V368- 
TC 


CO-1119 tfroug* CO-1304 
CE-100 trough CE-*1* CE-WO 
though CE-922: and CL92*. 
CE-926 and CE-92S. 

CM through CM 55 
0-1 trough O-10347; 0-1034* 
trough 0-10352. 0-15001 and 
D-15002 and 


30 and A36. 


A3STC 


50_ 

060. C80_ 

D50.D5M.D50e. 

D50C. rod 06OE 

E50_ 

FSO_ 

G50_ 

M50- 

JSO _ 

95-55. 95-455. 96 B5S 
•nd 9S-B5SA 

95-CS5. 96-CSSA, DM. 
D56A, E56. and E564 

S5 RS58 (T42A)-—_ 

56TQ and A56TC___ 

50 and SOA_ 


50TC roij 58TCA._ 

M. 095. B964. 0054. 
rodC95 


E-1 trough E-1421. E-1423 
■rough E-1560. E-15M 

trough E-1500. £-1570 

through E-1500. and E-1S82 
trough £-1593 

EA-1 trough EA-JO EA -22 
trough EA-2T; rod LA 29 
trough CA-32 
M-l through H-11. 

CM-12 trough CH-360 
OK-1 trough OH-347 

EH-1 through EH-70. 

FH-71 trough FH-93. FM-96, 

GH-04. GK-07 trough 0*4-1 IS. 
HH-120 trough MH-149. 

JM-150 through JK-1TO 
TC-1 trough TC-34* TC-351 
trough TC-2339; rod TC-2341 
throuah TC-2354 
TC-350, TE-1 trough TE-1151 
rod Tf-1153 trough TE-1 ISO 
TF -1 trough TF-70 
TO-2 trough TO-94. 

TM-1 trough TH-.KWOt TH- 
1026 trough TH- 1001 ; TH- 
1003 trough TH-tOSa. rod 
TH-1060 trough TM-1079 
TK-1 trough TK-100 snd TK- 
100 

TU-2 trough TO-721 


Compliance: Required as indicated, unless 
already accomplished. To assure adequate 
emergency egress provisions, within the next 
100 hours time-in-service after the effective 
date of this AD, accomplish the following: 

(a) Visually inspect the openable window 
Installation located on the side opposite the 
entry door to determine: 

1. That Beech P/N 96-534051-61 or 
equivalent release pin has a red handle. 

2. That any curtain bars and/or curtains 
installed are attached to the openable 
window and not on the window frame so that 
they will not restrict egress in the event of an 
emergency. 

3. That the tab on the handle assembly 
does not catch on the back of the hooks on 
the window. 

(b) If. as the result of the inspection 
required by Paragraph (a), any deficiencies in 
the above mentioned requirements are noted, 
prior to further flight: 

1. Paint the handle of the existing release 
pin red 

2- Either remove the curtains and curtain 
bars or modify the curtain installation by 
attaching the bars to the openable window. 

3. Trim tab on the hack of the handle 
assembly as required so it doesn't catch on 
the back of the hooks on the window. 

(c) Replace existing placard with either 
Beech placard P/N 58-630258-1 [screwed-on 
type) or 56-530258-3 (adhesive back) as 
required which reads as follows: 

•EMERGENCY EXIT LIFT LATCH-PULL 
PIN PUSH WINDOW OUT/* 
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Locale placard boluw openable window on 
the molding. 

(dl An equivalent meant of compliance 
with thl* AD may he used if approved by the 
Manager. Aircraft Certification Office. 
Federal Aviation Administration. Room 238, 
Terminal Budding 2299. Mid-Continental 
Airport, Wichita. Kansas 67209. telephone 
(316) 269-7000 

This AD supersedes AD 76-04-07. 
Amendment 39-2525. 

(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.G 
1354(a). 1421 and 1423); 49 U.S.C. 106(g) 
(Revised Pub. L 97449. January 12,1983); and 
Section 11.85 of the Federal Aviation 
Regulations (14 CFR 11.85)). 

Note: For the reasons discussed earlier In 
the preomble: The FAA has determined thHt 
this document; (1) Involves a proposed 
regulation that is not major under the 
provisions of Executive Order 12291. (2) is not 
significant under DOT Regulatory Policies 
and Procedures (44 FR 11034: February 28. 
1979) and (3) in addition. 1 certify that under 
the criteria of the Regulatory' Flexibility Act 
this proposed rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A draft 
regulatory evaluation has been prepored and 
has been placed In the public docket. 

Issued In Kansas City. Missouri, on 
November 30.1983 
Murray E Smith, 

Director, Central Region. 

IF* Dot M-1342a Filed W-lS-Sl A 45 mu) 
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FEDERAL TRADE COMMISSION 
16 CFR Part 455 

Trade Regulation Rule Concerning 
Sale of Used Motor Vehicles 

agency: Federal Trade Commission. 
action: Invitation for public comment. 

summary: The Federal Trade 
Commission invites written public 
comments on 16 CFR 5 455.2(c), 455.6 
and the Appendix to the Used Motor 
Vehicle Trade Regulation Rule (Used 
Car Rule), for the purpose of 
determining whether such sections and 
the Appendix should be modified or 
eliminated. Section 455.2(c) requires that 
certain major defects delineated in 
§ 455.0 of the rule must be disclosed if 
known to the dealer. The Appendix to 
the rule provides examples to illustrate 
the concept of "knowledge" for the 
purposes of the rule. Under the rule, 
known defects muBt be disclosed on a 
window sticker ("Used Car Buyers 
Guide") which must be posted on used 
cars offered for sale to consumers. 
dates: Comments will be accepted 
through January 16,1984. 


address: Written comments regarding 
16 CFR 455.2(c), 455.6 and the Appendix 
to the rule should be addressed to the 
Secretary, Federal Trade Commission. 
6th and Pennsylvania Avenue. NW., 
Washington, D.C. 20580. All comments 
should be labeled "Sale of Used Motor 
Vehicles." 

FOR FURTHER INFORMATION CONTACT: 

Lemuel Dowdy. Federal Trade 
Commission. 6th and Pennsylvania 
Avenue, NW\, Washington. D.C. 20580: 
(202) 523-3911. 

SUPPLEMENTARY INFORMATION: On 

August 18,1981, the Federal Trade 
Commission promulgated a final Trade 
Regulation Rule (16 CFR Part 455) 
concerning the sale of used motor 
vehicles. Pursuant to section 21 of the 
FTC Improvements Act of 1980,15 
U.S.C. 57a-l (Supp. FV 1980), the rule 
would have become effective unless 
each Mouse of Congress adopted a 
concurrent resolution disapproving the 
rule within the time period provided in 
the statute. 

On May 18,1982, the Senate passed 
Senate Concurrent Resolution 60 
disapproving the rule by a vote of 69-27. 
126 Cong. Rec. S5402 (May 18,1982). On 
May 26,1982, the House of 
Representatives, by a vote of 286-133. 
joined the Senate in disapproving the 
FTC rule. 126 Cong, Rec. H2882-63 (May 
26.1962). Pursuant to 15 U.S.C. 6 57a-l, 
these actions constituted a veto of the 
FTC rule. However, the concurrent 
resolution disapproving the rule was 
held unconstitutional by the Supreme 
Court on July 6,1983. U.S. Senate v. FTC. 
S. Ct. No. 82-395: US House of 
Representatives v. FTC. S. Ct No. 1044. 

Prior to the Congressional veto, 
several parties sought judicial review of 
the rule in the United States Court of 
Appeals for the Second Circuit, Miller 
Motor Car Corp ., et ai v. FTC, 2d Cir. 

No. 81-4144. Pursuant to a stipulation by 
the parties in that proceeding, the court 
entered an order permitting withdrawal 
of these cases pending Congressional 
consideration of the rule. The order 
provided that the petitioners could 
reinstate the cases twenty days after 
any decision of the Supreme Court of the 
United States that has the effect of 
invalidating Senate Concurrent 
Resolution 60. On July 28,1963, the 
lawsuit challenging the Used Cor Rule 
was duly reinstated 

On August 9,1983, the Commission 
determined that the Used Car Rule will 
become effective six months after entry 
of a judgment by the court of appeals 
disposing of the reinstated petitions for 
review in Miller Motor Car Corpsupra. 
On the same date, the Commission 
determined to reexamine the rule in 


accordance with the provisions of 
Section 18 of the FTC Act. to consider 
whether modifications ore appropriate. 
Commissioners Pertschuk and Bailey 
voted against reconsideration of the 
rule, stating in public separate 
statements that they were unaware of 
any changed conditions of law or fact 
that would make such a reexamination 
appropriate. 

On August 16.1983. petitioners in 
Miller Motor Cor Corp.. supra. tiled a 
motion in the United States Court of 
Appeals for the Second Circuit seeking 
leave to make additional oral 
submissions and written presentations 
before the Federal Trade Commission. 
Pursuant to this motion and the 
Commission's own August 9.1983. 
decision to reconsider the rule, the 
Commission entered into a joint 
stipulation with petitioners agreeing to 
such a remand. 1 On September 14.1963. 
the United States Court of Appeals for 
the Second Circuit entered an order 
remanding the used car rule proceeding 
to the Commission and granting the 
petitioner in Miller Motor Car Corp.. 
supra leave to make additional 
submissions. 

The order also required the 
Commission to (1) reopen the record 
with respect to 16 CFR 455.2(c) and 
related sections and any other issues 
which the Commission in its discretion 
may elect to consider pursuant to 
Notice, 48 FR 36096 (August 9.1963), and 
(2) provide aU interested persons with 
notice of this action and an opportunity 
to submit comments and rebuttal 
thereto. Except for purposes of the 
remand, the court retained jurisdiction 
over the rule. In addition, the order 
stated that the court expects the 
proceedings on remand to be completed 
within nine months of the date of the 
order. The petitioners in Miller Motor 
Car Corp.. supra , may resume the 
review proceeding within nine months 
from the date of the order. 

Section A. Invitation to Comment 

Comments are sought on whether the 
provision in the used car rule requiring 
dealers to disclose known defects (16 
CF’R 455.2(c)) and related sections (16 
CFTC 455.6 and the Appendix to the rule) 
should be modified or eliminated. 
Comments on other issues will not be 
considered. 

Following the close of the comment 
period the Commission will announce a 
20 day period for rebuttal submissions. 
After the period for rebuttal submissions 


1 Commtpiioneri PerUchuk and Bailey dfeeented 
from the CommlMioo’* ecqtiletcence In petilloorr# 
motion. 
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has closed, the Commission will 
determine if revisions should be made in 
the rule with respect to 18 CFR 455.2(c), 
455.0 and the Appendix to the rule. The 
Commission will then publish a notice in 
the Federal Register of its decision. 

Section B. Questions 

Interested persons are urged to submit 
comments, including, but not limited to, 
comments on the following questions 
with respect to $ 455.2(c) (the 
requirement that dealers disclose known 
defects). In addressing these questions, 
particular emphasis should be placed on 
information obtained (such as data 
bearing on the costs or benefits of the 
rule or changes in state or local lows or 
regulations), since the closing of the 
record in the original rulemaking 
proceeding, August 31.1977. 

Commenters may also submit their 
views on matters of policy concerning 
the “known defects" disclosure 
provision as to which no previous 
opportunity to submit comments has 
been provided. Comments should 
indicate by number which question(s) 
are being addressed. 

1. Is it necessary for the Commission 
to require the disclosure of "known 
defects," by rule, in order to protect 

: onsumers against the sale of used cars 
with undisclosed defects known to the 
dealer? Are state laws adequate to 
provide consumers with effective 
redress? Is the Commission's authority 
to prosecute unfair or deceptive 
practices under Section 5 of the Federal 
Trade Commission Act, through case by 
case adjudications, adequate to police 
the marketplace against dealers who 
engage in a pattern or practice of 
deceptive sales of cars with known 
defects? 

2. Does the known defects disclosure 
provision benefit consumers and. if so, 
do the benefits outweigh the costs of 

< implying with this provision? 

3 How will dealers change their 
business practices in response to the 
provisions requiring disclosure of known 
defects? 

4 What will be the effect of the 
known defects" disclosure provision on 

the prices of used cars sold by dealers 
and the prices which new car dealers 
will allow for trade-ins? 

5. Is the dealer's obligation to disclose 
known defects easy to understand? Is 
the "reasonable person" standard used 
in $ 455.2(c) sufficiently specific to 
enable dealers to understand their 
obligations under the rule? Is the 
Commission’s definition of "defect" in 
l 455.1(b)(9) sufficiently specific to 
enable dealers to understand their 
obligations under the rule? What 
specific revisions to the rule would 


make the rule easier for dealers to 
understand? 

6. Does the window sticker format 
mandated for disclosure of known 
defects under the rule provide 
information to consumers in a useful 
and understandable manner? W f hat 
specific revisions In format or wording 
would improve its ability to do so? 

list of Subjects in 16 CFR Part 455 

Motor Vehicles, Trade practices. 

By direction of the Comml**ion * * 

Emily R. Rock. 

Secretary. 

Separate Statement of Commissioner 
Galvani 

I am voting to seek public comment on 
the "known defects" provisions of the 
Used Car Rule because it is my 
understanding that the order issued by 
the United States Court of Appeals for 
the Second Circuit in Miller Motor Car 
Corp. v. FTC 0 requires the Commission 
to reopen the record with respect to 
these sections of the Rule. I have not. 
however, had an opportunity to acquaint 
myself with the record or the issues in 
this proceeding, and therefore have not 
formed an opinion on the merits of the 
provisions on which we are soliciting 
comments. 

(TO Doc O-XMK riled U-IX* *46 *mj 

MLLWO COO€ 47*0-01-* 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 1 

Notification of Pending Legal 
Proceedings 

agency: Commodity Futures Trading 

Commission. 

action: Proposed rule. 

summary: The Commodity Futures 
Trading Commission is proposing and 
soliciting comments upon certain 
amendments to its Rule 1.60,17 CFR 1.60 
(1983). The proposed amendments 
would require futures commission 
merchants ("FCMs") to provide the 
Commission with certain limited 
Information pertaining to material legal 
proceedings involving the FCMs or their 
principals, and to notify the Commission 
should any such principals be 
indemnified by an FCM for any 
liabilities arising out of such legal 
proceedings. In addition, the proposed 
amendments would lessen the reporting 
burden currently imposed by the rule 

1 CommUsiofu* Pwtichuk dUsonting 

* No* SI-4144 etc. (2d Cir. Sept 14. 1983} 


upon contract markets concerning the 
types of information to be reported to 
the Commission. Finally, the 
amendments would remove current 
} 1.60(c) which requires contract 
markets to notify the Commission of 
legal proceedings known to be 
contemplated against them by other 
governmental authorities. 
dates: Written comments on the 
proposed amendments to f 1.60 must be 
received by the Commission on or 
before January 16.1984. 

AOORESS: Written comments should be 
sent to Commodity Futures Trading 
Commission, 2033 K Street NW- 
Washington. D.C. 20581. Attention: 

Office of the Secretariat. 

FOR FURTHER INFORMATION CONTACT: 
David R. Merrill. Assistant General 
Counsel Office of the General Counsel. 
Commodity Futures Trading 
Commission . 2033 K Street NW* 
Washington. D.C 20581. Telephone (202) 
254-9880. 

SUPPLEMENTARY INFORMATON*. On 

January 12,1977, the Commission 
adopted Rule § 1.60 which requires 
contract markets to notify the 
Commission of certain material legal 
proceedings (42 FR 2828). In particular, 
the rule, among other things, requires 
that the Commission be provided with 
copies of complaints and answers (or 
other responses thereto) filed in any 
material legal proceeding in which a 
contract market or any of its officers, 
directors or other officials is involved 
(5 1.80 (a) and (b)). Contract markets are 
also required by the rule to notify the 
Commission of any proceedings known 
to the contract market to be 
contemplated against it by other 
governmental authorities (5 1.60(c)). 
Finally, the rule requires contract 
markets to notify the Commission if any 
officer, director or other official of the 
contract market is to be indemnified by 
the contract market for any amounts 
paid as settlements, judgments, fines or 
penalties in legal proceedings brought 
against such persons of the kind 
required to be reported to the 
Commission (S 1.60(d)). 

As noted when the rule was originally 
promulgated, the Commission has been 
entrusted by Congress with the 
administration and enforcement of the 
Commodity Exchange Act ("Act"). Legal 
proceedings instituted by private parties 
or other governmental authorities may 
affect the Commission's efforts in this 
regard. The interpretation of the 
responsibilities imposed by the Act on 
contract markets and their officials and 
on FCMs and their principals is, of 
course, of primary importance to the 
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Commission in its efforts to establish 
and administer a uniform regulatory 
scheme in this area. And, to the extent 
that private or public actions may affect 
the regulatory standards of the 
Commodity Exchange Act, the 
Commission is interested in the 
development of judicial interpretations. 
This interest has become particularly 
critical with the increased number of 
private rights of action cases pending in 
the judicial system as a result of the 
Supreme Court's decision in Merrill 
Lynch, Pierce , Fenner and Smith v. 
Curran, 456 U.S. 353 (1982). and the 
recent enactment of Section 22 in the 
Act. 7 U.S.C. 25 (1982). The Commission, 
therefore, may wish to participate, as 
amicus curiae, or to intervene, where 
important questions of law are raised in 
legal proceedings involving contract 
markets or FCMs. In addition, and 
notwithstanding any desire to 
participate in such proceedings, the 
Commission has a continuing interest in 
maintaining oversight of the 
development of the general body of 
evolving case law which may have 
direct bearing on the Commission's 
administrative opinions interpreting, 
and actions brought to enforce, the Act. 

In order more effectively to 
accomplish these objectives while at the 
some time relieving some of the 
reporting burdens currently Imposed by 
the rule, the Commission is now 
proposing certain amendments to $ 1.60. 
Specifically, the Commission is 
proposing to amend S 1 .60. to require 
FCMs to submit certain information to 
the Commission concerning material 
legal proceedings to which the FCM is a 
party. Similarly, the Commission is 
proposing to amend $ 1.60 to require an 
FCM to submit to the Commission 
information concerning material legal 
proceedings instituted against a person 
who is a principal of the FCM (os that 
term is defined in 5 3.1 of the 
Commission's regulations) and arising 
from conduct in such person's capacity 
as a principal which alleges violations 
of the Act or any rule, regulation or 
order thereunder, or otherwise alleges a 
breach of a duty or obligation owned by 
such a principal under state statutory or 
decisional law. This proposed provision, 
to be denominated as $ 1.60(d), 
corresponds to current $ 1.60(b) (which 
is proposed to be redesignated as 
9 1.60(c)) and imposes certain 
requirements upon contract markets to 
report material legal proceedings 
involving their officers, directors or 
other officials. 

Concerning the information to be 
submitted. 9 1.60(a) currently requires 
that complaints and answers (whether 


or not formally characterized as such) in 
material legal proceedings be furnished 
to the Commission by contract markets. 
The Commission seeks to amend 
§ 1.60(a) to lessen the reporting burden 
on contract markets by deleting the 
requirement that copies of answers be 
furnished to the Commission. The 
proposal would have the party furnish 
the Commission with copies of decisions 
on the merits of material legal 
proceedings and any notices of appeal 
or petitions for review filed concerning 
such decisions. The Commission is also 
proposing a new $ 1.60(b) which would 
require futures commission merchants to 
furnish the Commission with copies of 
any notices of appeal or petitions for 
review they file or receive along with 
the decisions on the merits that were the 
basis of the appeal or petition. Pursuant 
to proposed new } 1.60 (c) and (d), 
contract markets and futures 
commission merchants, respectively, 
will be required to report information of 
the type enumerated in proposed 9 1-60 
(a) and (b) concerning material legal 
proceedings instituted against officers, 
directors or other officials of contract 
markets or against principals of futures 
commission merchants. The terms 
"notice of appeal" and "petition for 
review" in 9 180 (b) and (d) are 
employed in the broad sense to assure 
that the Commission receives notice of 
ail decisions for which review is sought 
whether by a judicial or an 
administrative proceeding (other than a 
proceeding before the Commission). 

While the Commission, at this time, is 
proposing to require futures commission 
merchants to notify the Coimmission of 
material legal proceedings in which they 
or tbeir principals are involved only 
when such proceedings reach an 
appellate stage, the Commission 
nevertheless wishes to make clear that 
it has an interest in such matters at the 
trial level when important questions of 
law are raised. As a result, and 
notwithstanding the limited reporting 
requirements of proposed 9 1 60 (b) and 
(d). the Commission encourages futures 
commission merchants who may 
become involved in such proceedings *4 
advise the Commission of these 
proceedings as early as possible to 
enable the Commission to consider 
participation at the trial level. With 
appropriate voluntary notification, the 
Commission may be able to avoid the 
burden of expanding 9 160 to require 
FCMs to formally report on all pending 
cases. 

Currently 9 1.60(c), as noted above, 
generally requires contract markets to 
notify the Commission of any 
proceedings known to the contract 


market to be contemplated against it by 
governmental authorities other than the 
Commission. While the Commission has 
a legitimate interest in being appraised 
of such impending proceedings. (42 FR 
2828). the Commission now believes that 
the requirements of current § 1.60(c) 
may be impracticable and is therefore 
proposing to relieve contract markets of 
this burden. 

Section 1.60(d). in its current form, 
requires contract markets to notify the 
Commission if exchange officials are to 
be indemnified for any liabilities arising 
out of legal proceedings required to be 
reported to the .Commission under 
9 1.60. In promulgating this provision, 
the Commission referred to an opinion it 
published in 1976, that concluded that it 
would be against public policy for 
contract markets to idemnify their 
officials in situations involving 
violations of Section 6b of the Act (41 
FR 29474, July 16.1976). and thus 
expressed its need to be advised when 
contract market officials were to be 
indemnified for liabilities arising out of 
official conduct (41 FR 37598, September 
7,1978). Further, the Commission also 
noted that it would be equally against 
public policy for an FCM to indemnify 
its officers, partners, directors or other 
officials for fines or civil penalties 
imposed pursuant to certain provisions 
of the Act (41 FR 29475). Accordingly, 
and in light of the fact that 9 1.60 is 
proposed to be amended to require 
FCMs to inform the Commission of 
material legal proceedings against their 
principals for official conduct, the 
Commission is also proposing to amend 
9 1.60(d) (which is proposed to be 
redesignated as 9 1.60(e)) to require 
FCMs to notify the Commission if any of 
their principals are to be indemnified for 
liabilities arising out of such 
proceedings irrespective of whether the 
decision which established the liability 
is appealed. 

Certain conforming amendments are 
proposed to be made to current 9 1.60(e) 
(which is proposed to be redesignated 
§ 1.60(f)) as a result of the above- 
described proposed amendments. In 
addition to deleting references to 
documents required to be submitted to 
the Commission by current 9 1.60(c), a 
new effective date (30 days after 
publication in final form of amendment* 
to this rule) will be included. Thus 
FCMs, who are to be newly covered by 
the rule, would be provided ten days 
from that date to submit to the 
Commission documents required by 
9 160 concerning legal proceedings 
pending on that date. Thereafter FCMs 
would submit to the Commission, within 
5 days from the filing or receipt of a 
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notice of appeal or petition for review, a 
copy of such notice of appeal or petition 
for review, as well as a copy of the 
decision to which it relates. Contract 
markets would be permitted 10 days 
after the initiation of a legal proceeding 
to furnish a copy of the complaint to the 
Commission; 10 days after issuance to 
furnish copies of decisions to the 
Commission; and 5 days from the Tiling 
or receipt of a notice of appeal or 
petition for review to furnish a copy 
thereof to the Commission. Information 
concerning indemnifications required by 
§ 1.60(e) to be submitted to the 
Commission would need to be 
transmitted within 10 days of the date 
upon which the contract market or FCM 
determined to indemnify its official or 
principal. 

Section 1.60(f) will continue to 
exclude from the definition of 
“material.” any legal proceeding where 
the only relief sought is a money 
judgment for less than $15,000. No 
formal definition of a “material legal 
proceeding" is proposed. Just as with the 
original promulgation of § 1.60. the 
Commission continues to believe that, 
as a practical matter, the determination 
of what litigation is “material” can only 
he made on a case-bycase basis and 
that, initially, it should be made by the 
contract market or FCM involved. The 
Commission reiterates that it is stilt 
interested in being notified of all types 
of proceedings (42 FR 2828). Thus, the 
Commission believes it is in the public 
interest to receive notification of both 
civil or criminal proceedings, at the trial 
or appellate level, whether in state or 
federal court or before an administrative 
agency or body). Accordingly. Rule 
11.60 will continue to encompass 
allegations relating to the Commodity 
Exchange Act but also the antitrust 
laws, and suits instituted not only 
against, but also hy, contract markets 
and FCMs. as well as any proceedings 
that would imperil the financial ability 
of a.contract market or FCM to operate. 

I he Commission would, however, be 
interested in receiving further comment 
on the typos of legal proceedings which 
should be considered “material.” 

Certification Under Regulatory 

flexibility Act 

Adoption of these proposed 
amendments to 5 1.60 would not appear 
to affect a substantial number of small 
firms. The amendments require that 
I CM* provide the Commission with 
certain limited information pertaining to 
material legal proceedings in which they 
or their principals are involved, and that 
contract markets provide the 
Commission with copies of decisions 
rendered in such cases in which they or 


their officials are involved and with 
copies of notices of appeal or petitions 
for review filed concerning such 
decisions. Additionally, the proposed 
amendments would lessen the reporting 
burden currently imposed by the rule 
upon contract markets by relieving them 
of the obligation of transmitting to the 
Commission copies of answers filed in 
such proceedings and of informing the 
Commission of legal proceedings known 
to be contemplated against them. The 
Commission has previously defined 
“small entity’* for purposes of the 
Regulatory Flexibility Act so as not to 
include contract markets or FCMs 
registered with the Commission (47 KR 
18618, April 30,1982). The Commission, 
therefore, does not believe these 
amendments to { 1.60 will have a 
significant economic impact on a 
substantial number of firms which could 
be considered small entities for 
purposes of the Regulatory Flexiblity 
Act. 

Accordingly, pursuant to Section 3(a) 
of the Regulatory Flexibility Act. Pub. L 
96-354. 94 Stat. 1168 (5 U.S.C. 605(b)), 
the Chairman, on behalf of the 
Commission, certifies that these 
amendments to $ 1.60. if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Paperwork Reduction Act 

The Commission has submitted to the 
Director of the Office of Management 
and Budget (“OMB”), pursuant to the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). an 
explanation and details of the 
information collection and 
recordkeeping requirements which 
would be necessary to implement these 
proposed amendments to S 1.60. 

Interested members of the public may 
obtain a complete copy of the 
information collection proposals relating 
to the proposed amendments contained 
herein by contracting Joseph Salazar at 
(202) 254-9735. Persons wishing to 
comment on the Paperwork Reduction 
Act implications of these amendments 
are asked to send a copy of their 
comments to Mr. Salazar at the 
Commodity Futures Trading 
Commission, 2033 K Street, NW.. 
Washington, D.C. 20581, and to the OMB 
Desk Officer for the agency, Robert 
Veeder, Office of Information and 
Regulatory Affairs. Office of 
Management and Budget, Washington, 
D.C. 20503. 

List of Subjects in 17 CFR Part 1 

Notification of pending legal 
proceedings. Reporting and 
recordkeeping requirements. 


PART 1—(AMENDED] 

In consideration of the foregoing, the 
Commission, pursuant to authority 
contained in Section 8a(5) of the 
Commodity Exchange Act, as amended. 

7 U.S.C. 12a(5) (1976), hereby proposes 
to revise § 1.60 of Part 1 of Chapter 1 of 
Title 17 of the Code of Federal 
Regulations to read as follows: 

§1.60 Pending legal proceedings. 

(a) Every contract market shall submit 
to the Commission copies of the 
complaint, any decision on the merits 
(whether or not wholly dispositive), any 
notice of appeal or petition for review 
filed concerning such decisions and such 
further documents as the Commission 
may thereafter request filed in any 
material legal proceeding to which the 
contract market is a party or tis property 
or assets is subject. 

(b) Every futures commission 
merchant shall submit to the 
Commission copies of any decision on 
the merits (whether or not wholly 
dispositive) for which a notice of appeal 
or petition for review has been filed, the 
notice of appeal or petition for review 
and such further documents os the 
Commission may thereafter request filed 
in any material legal proceeding to 
which the futures commission merchant 
is a part or its property or assets is 
subject. 

(c) Every contract market shall submit 
to the Commission copies of the 
complaint, any decision on the merits 
(whether or not wholly dispositive), any 
notice of appeal or petition for review 
filed concerning such decisions and such 
further documents as the Commission 
may thereafter request filed in any 
material legal proceeding instituted 
against any officer, director, or other 
official to the contract market arising 
from conduct in such person's capacity 
as a contract market official and 
alleging violations of (1) the Act or any 
rule, regulation, or order thereunder; (2) 
the constitution, bylaws or rules of the 
contract market; or (3) the applicable 
provisions of state law relating to the 
duties of officers, directors, or other 
officials of business organizations. 

(d) Every futures commission 
merchant shall submit to the 
Commission copies of any decision on 
the merits (whether or not wholly 
dispositive) concerning which a notice 
of appeal or petition for review, and 
such further documents as the 
Commission may thereafter request filed 
in any material legal proceeding 
instituted against any person who is a 
principal of the futures commission 
merchant (as that term is defined in 
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5 3.1(a) of this chapter) arising from 
conduct in such person’s capacity as a 
principal of the futures commission 
merchant and alleging violations of (1) 
the Act or any rule, regulation, or order 
thereunder; or (2) provisions of state law 
relating to a duty or obligation owed by 
such a principal. 

(e) (1) Every contract market shall 
notify the Commission of any officer, 
director or other official of the contract 
market is to be indemnified by the 
contract market for any amounts paid as 
settlements or judgments or amounts 
paid as fines or penalties in any legal 
proceeding referred to In paragraphs (a) 
and (c) of this section. 

(2) Every futures commission 
merchant shall notify the Commission if 
any principal of the futures commission 
merchant (as that term is defined in 

S 3.1(a) of this chapter) is to be 
indemnified by the futures commission 
merchant for any amounts paid as 
settlements or judgments or amounts 
paid as fines or penalties in any legal 
proceeding referred to in paragraphs (b) 
and (d) of this section whether or not a 
notice of appeal or petition for review 
has been filed concerning any decision 
rendered in the proceeding. 

(3) The notification required by 
paragraphs (e)(1) and (e)(2) of this 
section shall include information 
regarding the nature and amount of any 
such indemnification and a brief 
statement explaining the reasons why 
the official or principal is to be 
indemnified for such liabilities. 

(f) All documents required by this 
section to be submitted to the 
Commission shall be mailed via first- 
class to the Commission’s headquarters 
office in Washington. D C, Attention: 
Office of the General Counsel. All 
documents required by this section to be 
submitted to the Commission as to 
matters pending on the effective date of 

this section (-. 1983), shall be 

mailed to the Commission within 10 
days of that effective date. Thereafter, 
all complaints required by this section to 
be submitted to the Commission by 
contract markets shall be mailed to the 
Commission within 10 days after the 
initiation of the legal proceedings to 
which they relate, all decisions required 
to be submitted by contract markets 
shall be mailed within 10 days of their 
date of issuance, all notices of appeal 
and petitions for review required to be 
submitted by contract markets shall be 
mailed within 5 days of the filing or 
receipt by the contract market of the 
notice of appeal or petition for review; 
and all decisions, notices of appeal and 
petitions for review required to be 


submitted by futures commission 
merchants shall be mailed within 5 days 
of the filing or receipt by the futures 
commission merchant of the relevant 
notice of appeal or petition for review. 
All documents required by paragraph (e) 
of this section to be submitted to the 
Commission shall be mailed to the 
Commission within 10 days after the 
contract market or futures commission 
merchant determines to indemnify an 
official or principal as provided in 
paragraph (e) of this section. For 
purposes of in paragraph (a), (b). (c) and 
(d) of this section, legal proceedings are 
not “materiar if the only relief sought is 
a money judgment for less than $15,000. 

Issued in Washington. D.C.. on December 
12.1983. by the Commission. 

)ane K. Stuckey, 

Secretary of the Commission. 

fFR Doc 0-394*3 FM«J *4* «(*J 

CODE 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
ILR-8-73J 

Interest on Obligations of a State, 
Territory, Etc. 

agency: Internal Revenue Service, 
Treasury. 

action: Withdrawal of notice of 
proposed rulemaking. 

summary: This document withdraws the 
notice of proposed rulemaking relating 
to obligations issued on behalf of 
governmental units which was 
published in the Federal Register for 
February 2,1978 (41 FR 4829). It was 
determined that this notice be 
withdrawn in light of the public 
comments received thereon and in light 
of the additional guidance provided in 
the recently-published Revenue 
Procedure 82-20. 

address: Enquiries to: John A. Tolleris 
of the Legislation and Regulations 
Division, Office of the Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue. NW.. Washington, 
D.C. 20224 (Attention: CC:LR:T) (202- 
566-3294). 

SUPPLEMENTARY INFORMATION: 

Background 

This document withdraws a notice of 
propose rulemaking that would amend 
5 1.103-1 to provide rules under which 
authorities which are not governmental 


units may (issue governmental 
obligations on behalf of such units. The 
notice was published in the Federal 
Register for February 2.1978 (41 FR 
4929). A lurge number of comments were 
received, and a public hearing was held 
on April 28,1970. After consideration of 
the comments it has been determined 
that this notice be withdrawn. 
Accordingly, prior revenue rulings 
relating to entities issuing obligations on 
behalf of a State or local governmental 
unit, such as Rev. Rul. 57-187.1957-1 
C B. 65. Rev. Rul. 00-248,1900-2 C.B. 35 
(as modified by Rev. Rul. 82-56,1982-1 
C-B 17J, and Rev. Rul. 63-20,1963-1 C.B. 
24. are not superseded and continue to 
form the primary source of guidance on 
this question. See also Rev. Proc. 82-28, 
1982-1 CB. 470. 

The effective date of the proposed 
regulations provided issuers the option 
of applying the proposed rules to issues 
on or after February 2,1976. 

Accordingly, the Internal Revenue 
Service will continue to permit the 
application of the proposed regulations, 
hereby withdrawn, to issues issued cn 
or after February 2,1970. and before 
February 14,1983, at the option of the 
issuer. In general, it is expected that 
issuers meeting the standards described 
in the notice of proposed rulemaking 
will also meet the standards of the 
revenue rulings. To ensure this result in 
ail cases, however, the option provided 
in the notice of proposed rulemaking is 
preserved. Issuers that may have relied 
on the notice standards are thereby 
provided a 60-day period to consider 
whether they qualify as “on behalf of* 
entities under the standards in effect 
without regard to the option provided by 
the notice. 

Drafting Information 

The principal author of this document 
is John P. MacMastcr of the Legislation 
and Regulations Division. Office of 
Chief Counsel, Internal Revenue 
Sendee. However, personnel from other 
officers of the Internal Revenue Service 
and Treasury Department participated 
in preparing this document 

The proposed amendments to 26 CFR 
Part 1, relating to obligations of a State. 
Territory, etc., published in the Federal 
Register for February 2,1978 (41 FR 
4829). are hereby withdrawn. 

Rotcoe L. Egger, Jr., 

Commissioner of Internal Revenue. 

(IK DOC B~nSM Filed 1MM) MU «m| 

KLUNQ COCC 4«30~01'M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IA-9-FRL 2490-1] 

Approval and Promulgation of Air 
Quality Implementation Plans; Lassen 
County, California 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of proposed rulemaking. 

summary: Part C, Subpart 1, of the 
Clean Air Act requires each State 
Implementation Plan (SIP) to include a 
program for preconstruction review of 
new and modified major stationary 
sources in attainment areas. Lassen 
County adopted Prevention of 
Significant Deterioration (PSD) 
regulations to satisfy these requirements 
on November 17,1982. These regulations 
were officially submitted as a SIP 
revision on December 29.1982. In this 
notice. EPA is proposing to approve 
these revised regulations. 

The EPA invites public comments on 
whether these regulations should be 
npproved, disapproved, or conditionally 
npproved. especially with respect to the 
requirements of Subpart 1 of Part C and 
Section 110 of the Clean Air Act. 
dates: Comments may be submitted up 
to January 16.1984. 

addresses: Comments may be sent to: 
Regional Administrator. Attn: Air 
Management Division. Air Operations 
Branch. New Source Section, 
Environmental Protection Agency. 

Region 9, 215 Fremont Street. San 
Francisco. CA 94105. 

Copies of the Rules and EPA*s 
Associated Evaluation Report are 
available for public inspection during 
normal business hours at the EPA 
Rf*gion 9 office at the above address and 
at the following locations: 

California State Air Resources Board. 
Public Information Office, 1102 Q 
Street. Sacramento. CA 95814 
lessen County APCD. 175 Russel 
Avenue. Susanville, CA 96130 

f 0R FURTHER INFORMATION CONTACT. 

Williard M. Chin. New Source Section. 
Air Operations Branch. Air Management 
Division. Environmental Protection 
Agency, Region 9; (415) 974-7649. 

SUPPLEMENTARY information: 

Background 

Subpart 1 of Part C (Sections 
100 to 169) of the Clean Air Act contains 
requirements for PSD in areas which are 
designated either attainment or 
unclassified for any of the criteria 
I Section 109) pollutants. The PSD 


requirements apply to these attainment 
pollutants and also regulate the non¬ 
criteria pollutants covered under 
Sections 111 and 112 of the Act. The 
entire Lassen County is designated 
attainment for all criteria pollutants. 

EPA’s detailed regulations for PSD 
programs are contained in 40 CFR 51.24, 
“Prevention of Significant Deterioration 
of Air Quality.’* Presently. EPA is 
administering the PSD program in the 
Lassen County under the federal PSD 
permitting regulation, 40 CFR 52.21. 
When PSD regulations for the Lassen 
County are approved, the federal 
regulation 40 CFR 52.21 will be 
rescinded as applicable for the County, 
with the exception noted below, and the 
PSD program will be administered by 
the local Districts. 

To be approved by EPA a PSD 
program must require: (1) The 
application of “Best Available Control 
Technology** (BACT) to new or modified 
major stationary sources; (2) 
demonstration by the applicant that the 
increased emissions in the area affected 
by the new or modified source will not 
violate any National Ambient Air 
Quality Standard (NAAQS) or the 
applicable air quality increments; and 
(3) protection of any Class I areas, 
where less air quality deterioration is 
allowed. 

Description of Regulations 

Lassen County APCD adopted the 
PSD Rule developed by the California 
Air Pollution Control Officer 
Association (CAPCOA) and the 
California Air Resources Board. 

The Rules were submitted to EPA by 
the Governor’s designee as SIP revisions 
on December 29,1982. 

The following specific Rules in 
Regulation VI. New Source Siting arc 
addressed by this notice: 

Rule 6.1—Applicability 
Rule 6.2—Exemption 
Rule 6.3—Definitions 
Rule 6.4—Requirements 
Rule 6.5— Administrative Requirements 
•Rule 66—Calculations 
Rule 6.7—Power Plants 
Rule 6a—Cogeneration and Resource 
Recovery 

Rule 6-9—Air Quality Impact Analysis 
Evaluation 

EPA has evaluated the regulations 
listed above to determine whether they 
satisfy all of the criteria for a PSD 
permitting program. EPA believes that, 
with the exception of the items 
described below and in the Evaluation 
Report, the Lassen Rule satisfies EPA's 
requirements. The Rule will require 
preconstruction review of the sources 
which would be subject to the federal 


guidelines and require BACT and air 
quality protection in a manner 
consistent with EPA’s PSD requirements 
(40 CFR 51.24). The Rule also contains 
adequate guidelines and procedures for 
the administration and enforcement of 
the PSD program. 

A detailed discussion and evaluation 
of the Lassen Rule is contained in EPA*s 
Evaluation Report (available at the 
locations listed in the addresses 
section of this notice). 

EPA’s review of the Rule did identify 
some deviations from EPA requirements. 
Rules revisions will be required to 
resolve the following: 

(1) The Rule does not specify a date 
for calculating net emission increases. 

(2) The Impact Table cannot be used 
under certain circumstances. 

(3) Language changes are needed to be 
consistent with the CAPCOA rule. The 
changes should address sections: 6:4g 
(Class I Protection), 8:5C (Review of 
Increment Consumption). 6:9 (replace 
effective stack height with actual ), 6:3p 
(Net Emission Increase), 6:4c 3 (Location 
of Offsets and Offset Ratios), 6:6a 
(Calculation). 

In addition, there are other issues 
including monitoring, source 
information, calculation of actual 
emissions reductions. Class I areas, 
increment protection and fugitive 
emissions. 

With cooperation between the 
California Air Resources Board and the 
District, clarification has been reached 
on these issues: a method to analyze 
increment consumption, EPA retention 
of authority for resource recovery and 
cogeneration projects, actual emission 
decreases provide the same health and 
welfare impact as the increase from the 
change and assurance that the PSD 
baseline is as stringent as federal 
requirements. 

The District will make a commitment 
to EPA that Regulation VI, Rule 6:1 will 
not exempt federally defined major 
sources or major modifications from 
mandated permit requirements. 

Proposed Action 

EPA proposes to approve the Lassen 
Rule submitted on December 29.1982, if 
the major problems described in the 
Evaluation Report are remedied or 
resolved. The Rule would be approved 
under both Section 110 and Subpart I of 
Part C (PSD) of the Clean Air Act 
Because State law exempts 
Congeneration and Resource Recovery 
sources from Federal regulations. EPA 
proposes to retain permitting authority 
for such sources which are major under 
EPA's regulations and would cause 
increment violations. EPA proposes this 








55880 


Federal Register / Vol, 48. No. 243/ Friday, December 16, 1983 / Proposed Rules 


action because the District does not 
have the authority to override the State 
laws and thus is required to permit these 
sources even when PSD requirements 
arc violated. 

If EPA approves the Rules it will also 
rescind 40 CFR 52^70 for the Lessen 
County for most sources. 40 CFR 52.270 
gives EPA authority to regulate and 
permit PSD sources in Lassen County. 
The one exception would be for 
cogeneration and resources recovery 
sources, as explained above, where EPA 
proposes to retain authority. 

Under Executive Order 12201. today's 
action is not major. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA and any 
EPA response are available for public 
inspection at the locations listed in the 
addresses section of the notice. Under 5 
U.S.C. Section 605(b), the Administrator 
has certified that SIP approvals do not 
have a significant economic impact on a 
substantial number of small entities. 

(See 46 FR 6709). 

List of Subjects in 40 CFR Part 52 

Air pollution control 
Intergovernmental relations. Ozone. 
Sulfur oxides. Nitrogen dioxide. Lead. 
Particulate matter. Carbon monoxide. 
Hydrocarbon. 

Authority: Sec. 110.129.160 to 169 and 
301(a). Clo*in Air Act as amended (42 U.S.C 
7410. 7429. 7470 to 7479, and 7601(a)). 

Date: September 9.198X 

John Wise. 

Acting Regional Administrator. 

(F* Doc. IWJHS Fifed U-U-Ofc 0 4* uni 

m 1 ilfO co o t 0600-90 


40 CFR Part 61 
IAH-FRL 2489-S) 

National Emission Standards for 
Hazardous Air Pollutants; Proposed 
Standards for Inorganic Arsenic 

agency; Environmental Protection 
Agency (EPA). 

action: Reopening of public comment 
period. 

summary; The period for receiving 
written comments on the proposed 
national emission standards for 
inorganic arsenic is being reopened. 

EPA is extending the public comment 
period in response to several requests to 
do so. 

date: Comments must be postmarked 
on or before January 31,1984. 
address: Comments should be 
submitted (in duplicate if possible) to: 


Central Docket Section (LE-131), U.S. 
Environmental Protection Agency. 410 M 
Street. SW.. Washington. D.C. 20400. 
Specify the following Docket Numbers: 

A-83—40 High-Aruenic and Low-Arsenic 

Copper Smelters 

A-83-8 Glass Manufacturing Plants 
A-03-9 Secondary Lead 
A-83-10 Cotton Gins 
A-83-11 Zinc Oxide 
A-83-23 Primary Zinc. Primary Lead. 

Arsenic Chemical Manufacturing 

FOR FURTHER INFORMATION CONTACT. 

Mr. Robert L Ajax. Chief, Standards 
Development Branch, Emission 
Standards and Engineering Division 
(MD-13), Environmental Protection 
Agency, Research Triangle Park, N.C. 
27711. telephone (919) 541-5578. 
SUPPLEMENTARY INFORMATION: On june 
5.1980. EPA listed inorganic arsenic as a 
hazardous air pollutant under Section 
112 of the Clean Air AcL On July 20, 
1983, EPA proposed standards in the 
Federal Register (48 FR 33112) for the 
following categories of inorganic 
arsenic: high-arsenic primary copper 
smelters, low-arsenic primary copper 
smelters, and glass manufacturing 
plants. EPA identified other categories 
of sources emitting inorganic arsenic; 
but. after careful study, determined that 
the proposal of standards for these 
categories of sources was not 
warranted. These categories of sources 
are primary lead smelters, secondary 
lead smelters, primary zinc smelters, 
zinc oxide plants, cotton gins, and 
arsenic chemical manufacturing plants. 

The public comment period for the 
proposed standards was scheduled to 
end on September 30,1983. In on August 
22,1983. Federal Register notice, EPA 
extended the end of the comment period 
to December 10,1983. EPA has now 
received several requests to allow 
additional time for written comments on 
the proposed standards to be submitted 
beyond the December 10 deadline. The 
United Steelworkers of America 
(USWA) has advised EPA that in 
cooperation with several environmental 
organizations, they are devising a 
control strategy that they plan to 
recommend for inclusion in the 
standards for high-arsenic primary 
copper smelters. The only existing 
smelter in the high-arsenic category is 
the ASARCO smelter in Tacoma. 
Washington. The USWA has asked that 
EPA make available the Agency’s 
revised modeling results for the Tacoma 
smelter that are now being finalized, as 
discussed below, and allow additional 
time afterwards for the public to review 
the results and submit comments. The 
Natural Resources Defense Council 
subsequently joined the USWA in this 
request. 


The results of the modeling will be 
made available about the first of 
January 1904. Additional documentation 
for the modeling will also be placed in 
the public docket at that time. To allow 
the public additional time to prepare 
comments on these results and other 
aspects of the proposed standards, EPA 
is reopening the public comment period 
until January 31.1984. 

A principal element upon which the 
proposed standards for the ASARCO- 
Tacoma smelter was based is the results 
of an ambient dispersion model and the 
associated estimates of exposure to 
arsenic in the Tacoma area. However, 
as discussed in the Federal Register 
notice of proposal, there were 
fundamental uncertainties in the 
dispersion modeling and in the inputs to 
the model, such as emission rates for the 
various arsenic emission sources at the 
smelter. Therefore, as described in the 
prearaple to the proposed rules. EPA is 
continuing to refine its estimates of 
arsenic emissions from the ASARCO- 
Tacoma smelter, performing improved 
dispersion modeling, and evaluating 
additional controls that could 
potentially reduce arsenic emissions 
below the level achievable with BAT as 
proposed. The progress on each of these 
steps is discussed below. 

Refinement in Emission Estimates Since 
Proposal 

Since proposal of the standards, EPA 
has refined its estimate of both low- 
level fugitive emissions and process 
emissions vented through the 565-foot 
tall main stack. EPA has revised its 
estimates of fugitive emissions from the 
No. 4 converter at ASARCO Tacoma 
based on emission test results. The 
estimates of fugitive emissions from the 
No. 1 and No. 2 converters have been 
revised based on visual observations by 
EPA personnel. 

New information about other sources 
of fugitive emissions at the ASARCO- 
Tacoma smelter has been obtained by 
EPA and contractor personnel during 
extensive inspections of the smelter this 
past summer. Potential sources of 
fugitive arsenic emissions not identified 
by EPA at proposal have been evaluated 
and emission estimates have been 
made. Emission estimates made 
previously have been reviewed. It 
should be stressed, however, thAt 
fugitive emissions from these other 
sources at the smelter are not directly 
measurable; EPA's estimates are based 
on visual observation and engineering 
judgment and are. therefore, still subject 
to significant imprecision. 

To refine the estimate of arsenic 
emissions from process emissions 
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vented through the main stack, EPA 
conducted emission source testing in 
September 1983. The operation of the 
smelter was closely monitored to assure 
that testing was conducted while the 
smelter was operating normally. The 
test results were carefully evaluated and 
are considered to be valid. 

Refined arsenic emission estimates for 
fugitive and main stack sources were 
announced in a press release on 
October 20,1983, by EPA's Region X 
office and are available in the public 
docket 

Improved Dispersion Modeling. As 
indicated in the Federal Rogister notice 
of proposal, the dispersion model 
analysis used by EPA before proposal to 
predict air quality in the vicinity of the 
ASARCO-Tacoma smelter was limited 
in its ability to simulate the actual 
operation of the smelter, the terrain 
around the smelter, meteorological 
conditions, and other factors. That these 
limitations could lead to significant error 
was confirmed by comparing ambient 
arsenic concentrations predicted by the 
model to values actually measured at 
monitoring sites around the smelter. 

This comparison showed that the model 
predicted concentrations about an order 
of magnitude greater then those actually 
measured. 

Following proposal, EPA undertook 
work to improve the dispersion 
modeling results for the ASARCO- 
Tacoma smelter. A sophisticated model 
was selected and tailored specifically to 
simulate the operation of the smelter, 
including the frequent production 
curtailments that occur to avoid 
exceedances of the ambient air quality 
standards for sulfur dioxide. In addition, 
the best available information on 
emissions, meteorology, and other 
factors crucial to performing dispersion 
modeling were obtained and input to the 
model. The modeling results will be 
finalized within a few weeks, and will 
be available about the first of January 
1984. These results and additional 
documentation on the new modeling will 
he placed in the dockets available for 
public inspection at EPA’s Region X 
office in Seattle and at EPA 
headquarters In Washington, D.C. 

After completing development of the 
model, EPA plans to use the model as a 
tool to help evaluate the effects of 
various control scenarios for arsenic 
emissions on ambient concentrations 
Hnd exposure levels around the smelter. 

1 he Administrator will consider the 
results of this evaluation in making his 
fmal decision on the standards for the 
ASARCO-Tacoma smelter. 

Evaluation of Additional Controls for 
Arsenic. As described in the Federal 
Register notice of proposal. EPA 


planned further investigation to identify 
controls that could potentially reduce 
fugitive arsenic emissions at the 
ASARCO-Tacoma smelter. This has 
been done. During extensive inspections 
of the ASARCO-Tacoma smelter, EPA 
and contractor personnel observed on a 
daily basis the process operations, the 
control equipment performance, and the 
worker operating and housekeeping 
practices. Based on these observations 
EPA has identified control measures 
that could be instituted, in addition to 
installing air curtain secondary hoods 
on the converters, that could reduce 
fugitive arsenic emissions from the 
smelter. Based on this and on comments 
received at the public hearings and in 
writing, EPA has developed a list of 
specific control measures to be 
considered in the development of the 
final standards. 

The additional control measures 
currently being considered are 
presented below: 

Equipment 

A. Reverberatory Smelting Furnaces. 

1. Install leak-tight covers on pig iron 
charging ports. 

2. Install leak-tight cover on bath level 
measurement port. 

3. Upgrade hood design and operation 
to achieve at least 90 percent capture 
efficiency for hoods over calcine 
charging ports. 

4. Upgrade hood design and operation 
to achieve at least 90 percent capture 
efficiency for hoods over slag tapping 
ports and launders. 

B. Arsenic Plant. 1 . Install dust-tight 
conveyor system for transfer of raw dust 
from the bunkers to the Godfrey roaster 
charge hoppers. 

2. Install solid refractory arch on each 
Godfrey roaster. 

3. Install water-cooled screw 
conveyor system for transfer of hot 
calcine from roaster deck on each 
Godfrey roaster. 

4. Install pneumatic conveyor system 
for transfer of calcine from Godfrey 
roaster water-cooled screw conveyors to 
Herrschoff roasters or to railcar loading 
station. 

5. Install enclosure around the kitchen 
pulling areas. Ventilate space within the 
enclosure to a control device. 

C. Chemical Plants. 1 . Install 
pneumatic conveyor system for transfer 
of white dust from chemical plant 
electrostatic precipitators to enclosed 
storage bin located at arsenic plant. 

Work Practices 

The company will prepare and submit 
for approval by EPA or the delegated 
authority agency a detailed plan 
describing the inspection, maintenance. 


and housekeeping work practices the 
company will implement to achieve all 
of the following objectives: 

1. No accumulation of material having 
an arsenic content greater than 2 
percent of any surface within the plant 
boundaries outside of a dust-tight 
enclosure. 

2. Immediate clean-up of any spilled 
material having an arsenic content 
greater than 2 percent. 

3. Regular scheduled maintenance of 
all smelter process, conveying, and 
emission control equipment to minimize 
equipment malfunctions. 

4. Regular inspection of all smelter 
process, conveying, and emission 
control equipment to ensure the 
equipment is operating properly. The 
Inspection procedure shall be performed 
at least once per shift in each smelter 
department. For each smelter 
department, a prescribed inspection 
route shall be followed by the inspector 
so that the inspector observes each 
piece of equipment. The inspector shall 
document the operating status of each 
piece of equipment. 

If the inspector finds malfunctions or 
damaged equipment, the inspector will 
immediately report the situation to 
smelter supervisory personnel. 

5. Repair of malfunctioning or 
damaged equipment identified to 
smelter supervisory personnel will begin 
as soon as personnel can be made 
available. If personnel qualified to 
perform the work necessary to complete 
the repair are not available at the 
smelter when needed, the personnel will 
be called to work. If the malfunctioning 
or damaged equipment affects process 
operations involving material having an 
arsenic content greater than 2 percent, 
the affected operations will be shut 
down until the equipment is repaired. 

Ambient Monitoring Requirement 

During the public hearings for the 
proposed standards, the State of 
Washington and others recommended 
that EPA consider an ambient 
monitoring requirement to ensure the 
proper implementation of arsenic 
emission control measures at the 
Tacoma smelter. EPA is Investigating an 
ambient monitoring requirement as a 
means of assessing control technology 
performance. 

Reopening of the Public Comment 
Period 

As discussed earlier, the results of the 
modeling related to the ASARCO- 
Tacoma smelter are now being finalized 
and will be made available about the 
first of January 1984. Additional 
documentation for this modeling will 
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also be placed in the public docket at 
that time. In order to allow time for the 
public to review these results and 
prepare comments on them and other 
aspects of this rulemaking. EPA is 
reopening the public comment period 
until January 31.1984. 

Dated: December 9,1963. 

Jovph A. Cannon. 

Assistant Administrator for Air and 
Radiation . 

|FR Doc Fifed L2-l4-». MS mml 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
pubfcc. Notices of hearings and 
investigations, committee mootings, agency 
decisions and rufings, delegations of 
authority, filing of petitions and 
appfccatlons and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

Privacy Act o1 1974; Amendment to 
Existing Systems of Records 

agency: Forest Service. USDA. 
action: Notice of Amendment to 
exi sting systems of re cord. 

summary: The Forest Service is giving 
notice that it intends to amend the 
following Privacy Act Systems of 
Records: USDA/FS-14-Grazing 
Permittees, Individual. National Forest 
System; USDA/FS-17-Mineral 
Operators; USDA/FS-24-Special Use 
Permits. Easements, and Licenses; and 
USDA/FS-26-Trespass and Claims. 
date: Comments on these proposed 
amendments must be received by (insert 
date 30 days from this publication in the 
Federal Register). Comments should be 
sent to R. Max Peterson. Chief (6530). 

P O. Box 2417. Washington. DC 20013. If 
no comments are received which cause 
USDA to modify the proposed changes, 
they wiU be implemented without 
further notice in the Federal Register. 
rOR FURTHER INFORMATION CONTACT: 
Wayne D. LaMont. Systems Accountant. 
Fiscal and Accounting Management 
Staff. USDA-Forest Service. P.O. Box 
2417. Washington, DC 20013; (703) 235- 
3355. 

supplementary information: The 

routine uses of these systems will be 
modified to include disclosure of 
information to commercial collection 
contractors for the purpose of collecting 
overdue debts as authorized by section 
13 of the Debt Collection Act of 1982 (31 
U.S.C, 3718). Disclosure may also be 
made to consumer reporting agencies 
under the provisions of section 3 of the 
Oebt Collection Act (31 U.S.C. 3711(f)). 
Such disclosures may include taxpayer 
mailing addresses obtained from IRS 
under the provisions of section 8 of the 
Debt Collection Act (26 U.S.C 61Q3(m)). 


USOA/FS-14 
SYSTEM NAME: 

Grazing Permittees, Individual. 
National Forest System. USDA/FS. 

SYSTEM LOCATION: 

The records in this system are 
maintained in the Regional Forester's 
office for grazing permittees with special 
limits, in the headquarters offices of the 
Forest Supervisors for ail permittee 
records, and offices of District Rangers 
for duplicate records of those kept by 
Forest Supervisors. Records are also 
stored on magnetic tape at the Fort 
Collins Computer Center. The addresses 
for Regional Foresters and Forest 
Supervisors are listed in 38 CFR 200.2, 
and addresses for District Rangers are 
in the telephone directory of the 
applicable locality under the heading 
U.S. Government. Department of 
Agriculture, Forest Service. 

CATEGORIES OF INOIVIDUALS COVERED BY THE 
SYSTEM: 

Parties who hold permits to graze 
livestock on Forest Service administered 
lands are included in this system of 
records. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The system contains information on 
names and post office addresses of 
permittees; number, kind, and brands of 
livestock owned; acres, by kind, of land 
owned which is declared as base 
property; number and kinds of livestock 
permitted; race and sex of permittee; 
type of permits, periods of use. grazing 
allotments (areas) involved, and 
whether or not an escrow waiver of 
term permit privileges exists. Also 
included are acres of land owned or 
leased in addition to base property, tons 
of dry feed produced or purchased. 
Bureau of Land Management permits 
held by Forest Service permittees 
(number and kind of livestock, periods 
of use), names of other parlies who own 
an interest in permitted livestock, 
identification of other grazing permits on 
National Forest System lands in which 
the permittee holds an interest. For 
private land permits, system identifies 
owned or leased property offered as a 
basis for grazing permits, specifying 
legal subdivision, section, township, 
range, and number of acres. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

5 U.S.C. 301; 36 CFR 222JL 


ROUTINE USES OF RECOROS MAINTAINED IN 
TNI SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OP SUCH USES: 

Disclosure may be made to 
commercial collection contractors for 
the purpose of collecting delinquent 
debts as authorized by 31 U.S.C. 3718. 
Disclosure of the individual's name; 
address; taxpayer identification number 
(SSN). and other information necessary 
to establish the identity of the 
individual; the amount, status, and 
history of the claim; and the agency or 
program under which the claim arose 
may be made to a consumer reporting 
agency as authorized by 31 U.S.C. 3711f 
if a debt which arose under the terms of 
a permit remains delinquent for more 
than 60 days. Such disclosures may 
include taxpayer mailing addresses 
obtained from IRS as authorized by 26 
U.S.C. 6103{m). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Records are maintained In file folders 
and on magnetic tape. 

RETRIEV ABILITY: 

Records in file folders are Indexed by 
name of permittee; records on magnetic 
tape are retrievable by name, by 
identification number assigned by 
Forest Supervisor, characteristics of 
permittee, or type of grazing use. 

SAFEGUARDS: 

Records are kept in locked 
government offices, magnetic tape files 
are available only to persons having 
authorized access codes. 

RETENTION ANO DISPOSAL: 

Records are maintained in current Die 
while permit is active, transferred to 
dosed files for 3year period following 
cancellation, and then sent to Federal 
Records Center for permanent retention. 

SYSTEM MANAGER(f) AND ADORES*: 

Director of Range Management. 
USDA-Forest Service. P.O. Box 2417, 
Washington, D.C. 20013; and/or the 
appropriate Regional Forester or Forest 
Supervisor 

NOTIFICATION PROCEDURE: 

Any party may request information as 
to what the system contains pertaining 
to himself/herself from the appropriate 
System Manager. If specific locations 
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are known, requests should be made to 
the Forest Supervisor involved. 

RECORD ACCESS PROCEDURES: 

Use the same procedure as for 
requesting Notification. 

CONTESTING RECORD PROCEDURES: 

Use the same procedure as for 
requesting Notification. 

RECORO SOURCE CATEGORIES: 

Information in the system comes from 
individual grazing permittees, or grazing 
associations, and from Forest Service 
records concerning grazing allotments 
and permitted livestock. Race and sex of 
permittee is included by District Ranger 
based on observation. USDA/FS-17 

SYSTEM NAME: 

Mineral Operators. USDA/KS 

system location: 

At the Forest Service headquarters 
office of the Chief. Regional Foresters, 
and Forest Supervisors as listed in 38 
CKR Part 200, Subpart A. 

sr stems exempted from certain 
provisions of the act: 

Parties who have filed operating plans 
or notices of intention to operate under 
authority of the 1872 mining law. or who 
intend to exercise mineral rights 
pursuant to mineral reservations on 
National Forest System lands. 

CATEGORIES OF RECOROS IN THE SYSTEM: 

The system consists of inter-'and 
intra-agency, Secretarial Presidential 
and Congressional correspondence, 
notices of intention to operate, operating 
plans, reclamation plans, mineral 
evaluations, environmental reports and 
pleadings. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEMS: 

16 U.S.C. 478 488. 518, 551; 36 CFR 
Part 228. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Referral to the appropriate agency, 
whether Federal State, local or foreign, 
charged with the responsibility of 
investigating or prosecuting a violation 
of law or enforcing or implementing the 
statute, rule, regulation or order issued 
pursuant thereto, of any record within 
this system when information available 
indicates a violation or potential 
violation of law. whether civil criminal 
or regulatory in nature, and whether 
arising by general statute, or by rule, 
regulation, or order issued thereto. 
Referral to a court, magistrate, or 
administrative tribunal or to opposing 
counsel in a proceeding before any of 


the above, of any record within the 
system which constitutes evidence in 
that proceeding or which is sought in the 
course of discovery. Disclosure may be 
mude to a congressional office from the 
record of an individual in response to an 
inquiry from the congressional office 
made at the request of that individual 
Disclosure may be made to 
commerical collection contractors for 
the purpose of collecting delinquent 
debts as authorized by 31 U.S.C. 3718 
Disclosure of the individual’s name; 
address; taxpayer identification number 
(SSN). and other information necessary 
to establish the identity of the 
individual; the amount, status, and 
history of the claim; and the agency or 
program under which the claim arose 
may be made to a consumer reporting 
agency as authorized by 31 U.S.C. 371lf 
if a debt which arose under the terms of 
a permit remains delinquent for more 
than 60 days. Such disclosures may 
include taxpayer mailing addresses 
obtained from IRS as authorized by 28 
U.S.C. 81G3(m). 

STORAGE: 

Records are maintained in file folders. 

RETR rev ability: 

Records are indexed by the name of 
the individual operator. 

safeguards: 

Records are kept in a locked office. 

RETENTION A NO DISPOSAL: 

Records are maintained indefinitely, 

SYSTEM MANAGERS) AND AOORES3: 

Director. Minerals and Geology 
Management, Forest Service. U.S. 
Department of Agriculture, P.O. Box 
2417, Washington. DC 20013. 

notification procedure: 

Any individual may request 
information regarding this system of 
records or information as to whether the 
system contains records pertaining to 
him/her from the System Manager listed 
above. A request for information 
pertaining to an individual should 
contain name, address, and State in 
which mineral operations are located. 

RECORD ACCESS PROCEDURES: 

Use same procedures as for requesting 
Notification. 

CONTESTING RECORO PROCEDURES: 

Use same procedures as for requesting 
Notification. 

RECORD SOURCE CATEGORIES: 

Information in this system is provided 
by the tndividual agency staff 
personnel and other organizations. 


USDA/FS-24 
SYSTEM NAME: 

Special Use Permits, Easements and 
Licenses, USDA/FS. 

SYSTEM LOCATION: 

Records in this system are maintained 
at Forest Service Headquarters in 
Washington. D.C.. the 9 Regional 
Offices, 123 Forest Supervisor Offices, 
and 673 District Ranger Offices. The 
addresses for the Headquarters office. 
Regional Foresters, and Forest 
Supervisors are listed in 36 CFR Part 
200, Subpart A; and addresses for 
District Rangers are in the telephone 
directory of the applicable locality 
under the beading. United States 
Government. Department of Agriculture. 
Forest Service. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Any person holding a special use 
permit easement or license authorizing 
use or occupancy of National Forest 
System land or land administered for 
National Forest purposes. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The records include information on 
the specific use or activity which the 
individual is authorized to conduct as 
reflected in inspections of the use or 
activity, qualifications and competence 
to perform the use or activity, and 
financial resources such as liability 
insurance and performance bonds. 

Other circumstances reflecting the 
conduct of the activity or use. 
negotiations on tenure and performance, 
etc., may be included. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

16 U.S.C 472 and 551; 36 CFR 251.50 
through 251.84. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 

Disclosure may be made to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of that individual. 

Disclosure may be made to 
# commercial collection contractors for 
the purpose of collecting delinquent 
debts as authorized by 31 U.S.C, 3718 
Disclosure of the individual's name; 
address; taxpayer identification number 
(SSNJ. and other information necessary 
to establish the identity of the 
individual; the amount, status, and 
history of the claim; and the agency or 
program under which the claim arose 
may he made to a consumer reporting 
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agency as authorized by 31 U.S.C. 37llf 
if a debt which arose under the terms of 
a permit easement or license remains 
delinquent for more than 60 days. Such 
disclosures may include taxpayer 
mailing addresses obtained from IRS as 
authorized by 26 U.S.C. 6103(m). 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Primarily vertical file folders. Some 
case files or parts of files may be 
maintained on microfilm, aperture cards, 

etc. 

hetriev ability: 

Files are maintained under various 
sub-ports of Title 2700 of the Forest 
Service filing system, identified by the 
kind of case (special use permit 
easement license, etc) M permittee's 
name, and date of permit (etc.) issuance. 
Applications and pending permits are 
maintained in the same manner except 
are designated Pending or Application. 

safeguards: 

Normal security for routine file 
material. Locked office or file room. 

retention ano disposal: 

Upon termination of use or activity, 
case is closed. Transferal to closed files 
at end of fiscal year. Majority of cases 
are retained permanently although some 
issued under Ranger District or Forest 
Supervisor authority are specified for 
disposal from 5 to SO years depending 
upon type of use. 

SYSTEM MANAGER(9) AMD AOORE3S: 

Director of Lands, Forest Service, U.S. 
Department of Agriculture. P.O. Box 
2417. Washington, D.C. 20013, and die 
appropriate Regional Forester, Forest 
Supervisor, or District Ranger whose 
addresses are the same as under System 
Location. 

NOTIFICATION PROCEDURE: 

Any individual may request 
information regarding the system of 
records, or information a 9 to whether it 
contains records about him/her by 
writing to the office at which the 
individual's special use permit, 
easement, or license was issued. 
Identifying information should include 
the kind of case (special use permit 
easement, or license), permittee's name, 
date of issuance, and location of 
permitted use or activity. 

Record ACCESS PROCEDURES: 

Use same procedures as for requesting 

Notification. 


CONTESTING RCCOAO PROCEDURES: 

Use same procedures as for requesting 
Notification. 

RECORO SOURCE CATEGORIES: 

Information obtained from the 
individual consultants contracted by 
the individual, Forest Service personnel 
in course of inspection and 
administration of the activity or use, and 
Forest Service consultants and technical 
experts. 

USDA/FS-26 

SYSTEM NAME: 

Trespass and Claims. USDA/FS. 

SYSTEM LOCATION: 

At the Forest Service headquarters 
offices of the Chief and the Regional 
Foresters. The addresses of these offices 
are listed in 36 CFR Part 200, Subpart A. 

CATEGoans of individuals covered by the 
system: 

Individuals who file claims against the 
Forest Service pursuant to the Federal 
Tort Claims Act, the Military Personnel 
and Civilian Employees' Act of 1964 and 
the various Forest Service Claims Acts: 
Also individuals against whom the 
Forest Service has filed claims pursuant 
to the Federal Claims Collection Act: 
and individuals who claim title to 
National Forest System lands pursuant 
to the Adjustment of Land Titles Act, 
Quiet Claim Act. Color of Title Act. 
Wisconsin Land Title Act or the Real 
Property-Quiet Title Act. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The system consists of complete files 
on individual claims, including claim 
forms, police reports, investigation and 
accident reports, statement of witnesses, 
agency reports, and financial data of 
individuals subject to a claim of the 
Forest Service. 

AUTHORITY FOR MAINTENANCE Of THE 

system: 

7 U.S.C. 2253; 16 U.S.C. 502, 556c and 
574; 28 U.S.C. 2409a and 2871-2680; 31 
U.S.C. 3701, 3711, 3721.3723. and 43 
U.S.C. 872.1068 and 1221. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Referral to Office of the General 
Counsel for advice or settlement; 
referral to Department of Justice for 
defense of a lawsuit brought against the 
United States or its officers, or the filing 
of suit for the recovery of claims by 
USDA. Disclosure may be made to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of that individual. 


Disclosure may be mode to 
commercial collection contractors for 
the purpose, of collecting delinquent 
debts as authorized by 31 U.S.C. 3718. 
Disclosure of the individual's name; 
address; taxpayer identification number 
(SSN). and other information necessary' 
to establish the identity of the 
individual the amount, status, and 
history of the claim; and the agency or 
program under which the claim arose 
may be made to a consumer reporting 
agency as authorized by 31 U.S.C. 3711 f 
if a debt which arose from the trespass 
or claim remains delinquent for more 
than 60 days. Such disclosures may 
include taxpayer mailing addresses 
obtained from IRS as authorized by 28 
U.S.C. 6103(m). 

POLICIES ANO PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING. AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are maintained in file folders. 

RETRlEV ABILITY: 

Records are indexed by name of 
individual claimant or trespasser. 

SAFEGUAROS: 

Records are kept in a locked office. 

RETENTION ANO DISPOSAL: 

Records are retained until the 
statutory limitations for the filing of 
such claim or suit arising therefrom has 
expired; then they are destroyed. 

SYSTEM MANAGER(S) ANO ADDRESS: 

Director, Fiscal and Accounting 
Management. Forest Service. U.S. 
Department of Agriculture. P.O. Box 
2417, Washington, DC 20013, or the 
appropriate Regional Director of Fiscal 
and Accounting Management at the 
addresses specified under System 
Location above. 

NOTIFICATION PROCEDURE: 

Any individual may request 
information regarding this system of 
records or information as to whether the 
system contains records pertaining to 
him/her from the Director, Fiscal and 
Accounting Management Forest 
Service, U.S. Department of Agriculture, 
Washington, D.CL, or the appropriate 
Regional Director of Fiscal and 
Accounting Management at the address 
referenced under System Location. If the 
specific location of the record is not 
known, the individual should address 
his request to the Director of Fiscal and 
Accounting Management, who if 
necessary, will refer it to the appropriate 
Regional office. A request for 
information pertaining to an individual 
should contain name, address, and 
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particulars involved (be.. the date of the 
action giving rise to the claim or 
trespass, date claim or trespass was 
filed, correspondence, etc.) 

RECORD ACCESS PROCEDURES 

Use same procedures as for requesting 
Notification. 

CONTESTING RECORD PROCEDURES: 

Use same procedures as for requesting 
Notification. 

Rf CORO SOURCE CATEGORIES: 

Information in this system comes 
primarily from claimant's witnesses, 
agency employees, and investigative 
personnel. 

Hated; December 7. 19B3 
Dougin* W. MacCJetrry, 

Deputy Assistant Secretary for Natural 
Resources and Environment. 

IKK Doc W-33JI1 Kilcd ft 44 *«t] 

MJJMG COOC $410-11-11 


Commodity Credit Corporation 

1963-64 Milk Price Support Program 

agency: Commodity Credit Corporation. 
USD A. 

action: Notice of Price Support Level 
und Commodity Credit Corporation 
Purchase Prices. 

summary: This Notice establishes $12.60 
per hundreweight as the level of price 
support for milk containing 3.67 percent 
milkfat for the period December 1.1983. 
through September 30.1965. It also 
establishes prices at which butter, 
cheese and nonfat dry milk (NDM)Vvill 
be purchased by Commodity Credit 
Corporation (CCC) to support the price 
of milk at that level. 

EFFECTIVE oate: December 1.1983. 

FOR FURTHER INFORMATION CONTACT: 
Indulis Kancitis. Dairy Division. ASCS- 
USDA. 5741 South Building. P.O. Box 
2415. Washington. D.C 20013: (202-447- 
3365). 

SUPPLEMENTARY INFORMATION: Tint, 
Notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Secretary’s Memorandum 1512-1 and 
has been classified as ‘'major'* since the 
provisions of this notice will have an 
effect on the economy exceeding $100 
million. 

The title and number of the federal 
assistance program to which this notice 
applies are: Title—Commodity Loans 
and Purchases; Number—10.051 as 


found in the Catalog of Federal 
Domestic Assistance. 

The Regulatory Flexibility Act is not 
applicable to this notice since CCC is 
not required to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this notice. Section 
102(b) of the Dairy and Tobacco 
Adjustment Act of 1983 (Pub. L 98-100) 
specifies that the provisions of section 
201(d) of the Agricultural Act of 1949. a9 
amended by the 1983 Act. shall be 
implemented without regard to the 
provisions requiring notice and other 
public procedures for public 
participation In rulemaking as set forth 
in 5 U.S.C 553. or in any directive of the 
Secretary of Agriculture. 

This notice is not expected to have 
any significant impact onthe quality of 
the human environment. In addition, this 
action will not adversely affect 
environmental factors such as water 
quality or air quality. Accordingly, 
neither on Environmental Assessment 
nor an Environmental Impact Statement 
Is required. 

Section 201(d) of the 1949 Act 
previously required that, for the period 
beginning October 1.1962 and ending 
September 30.1964. the price of milk 
would be supported at not less than 
$13.10 per hundredweight for milk 
containing 3.67 per centum milkfat On 
August 2.1963. a notice of determination 
was published in the Federal Register 
(48 FR 34933) establishing the level of 
rice support for milk at $13.10 per 
undredweight for such milk for the 
period October 1.1963 through 
September 30.1964. 

Section 102 of the 1983 Act. which 


was signed by the President on 
November 29.1983. amends Section 
201(d) of the 1949 Act to provide that, 
effective on the first day of the first 
calendar month following the date of 
enactment of the 1983 Act. the price of 
milk shall be supported at a rate 
equivalent to $12.60 per hundredweight 
for milk containing 3.67 per centum 
milkfat. This price support level is 
effective through September 30,1965. 
except that adjustments in the level of 
price support may be made by the 
Secretary of Agriculture in April and 
|u)y of 1965 based upon estimates of 
CCC net price support purchases of milk 
products for the following twelve month 
periods. 

In accordance with section 201(d) of 
the 1949 Act. CCC supports the price of 
milk by purchasing prtxlucts of milk. It 
has been determined that the purchase 
of butter, cheese and nonfat dry milk 
produced on or after December 1.1963. 
at the prices set forth in this notice will 
support the price of milk at a rote 
equivalent to $12.60 per hundredweight 
for milk containing 3.67 per centum 
milkfat. 

Accordingly, the level of support for 
milk and the prices at which CCC will 
purchase products of milk are as 
follows: 

(a) The level of support for the period 
December 1.1963, through September 3a 
1985. shall be $12.60 per hundredweight 
for milk containing 3.67 percent milkfat. 

fit) Effective for the period December 
1. 1983. through September 30. 1985. 
Commodity Credit Corporation (CCC) 
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purchase prices fur butter, cheese and 
nonfat dry milk shall be as follows: 

(c) Any adjustment in the level of 
support or CCC purchase prices will be 
announced by the Secretary of 


Agriculture in a notice published in the 
Federal Register. 

(Sec. 201 of the Agriculture! Act of 1949, a> 
emended (7 U S C1446): end secs. 4 and 5 of 
the Commodity Credit Corporation Charter 
Act as emended (15 VS. C. 714b. end 714c)) 


Signed et Washington. D.C. on December 
14. 1983. 

John R. Block. 

Secretary of Agriculture. 

I Fa Doc. o-xm FU#d u~is~sx **s «r| 
etUJNO COOC Mlfr-Ot-M 


CIVIL AERONAUTICS BOARD 

Applications for Certificates of Public Convenience and Necessity and Foreign Air Canter Permits Filed Under Subpart Q 

of the Board s Procedural Regulations; Week Ended December 9, 1983 

Subpart Q Applications 

The due date for answers, conforming application, or motions to modify scope are set forth below for each application. 
Following the answer period the Board may process the application by expedited procedures. Such procedures may consist of 
the adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings; (See 
14 CFR 302.1701 et. seq.}. 



Phyllis T. Kaylor. 

Secretary. 

tm One. S4UN «Ud 1S-IV4X U5 «m| 
Bfl.UMQCOOftl2fr-Ot.4l 


\Order 83-12-56) 

Application of Hann’s Air Freight 
Service (USA) Inc. 

agency: Civil Aeronautics Board. 
action: Rejection of Foreign Forwarder 
Registration: Order 83-12-56. 


summary: The Board, having previously 
established in Orders 82 - 8 - 11 . 82-9-21. 
and 83-10-73 that there is unsatisfactory 
Taiwanese reciprocity for U.S. freight 
forwarders, rejected the foreign freight 
forwarder registration request of Harm's 


Air Freight Service (USA) Inc-, two- 
thirds owned by citizens of Taiwan. 

To obtain a copy of the complete 
order, request it from the C.A.B. 
Distribution Section, Room 100.1825 
Connecticut Avenue. NW-. Washington, 
D.C. 20428, (202) 673-5432. Persons 
outside the Washington metropolitan 
area may send a postcard request. 

FOR FURTHER INFORMATION CONTACT: 
Dean L Johnson. (202) 673-5134. 
Regulatory Affairs Division, Bureau of 
International Aviation. Civil 
Aeronautics Board. Washington. D.C. 
20428. 


By the Civil Aeronautics Board: December 
9.1983. 

Phyllis T. Kaylor. 

Secretary. 

|FS Dor- IWJJtt F9s4 *45 «»| 
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Fitness Determination of Connectatr 
Airlines, Inc. 

agency: Civil Aeronautics Board. 

action: Notice of Commuter Air Carrier 
Fitness Determination—Order 83-12-62 . 
Order to Show Cause. 
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summary: The Board is proposing to 
find that Connectair Airlines, Inc. is fit, 
willing, and able to provide commuter 
air carrier service under section 
419(c)(2) of the Federal Aviation Act, as 
amended, and that the aircraft used in 
this service conform to applicable safety 
standards. The complete text of this 
order is available, as noted below. 
oaths: Responses: All interested 
persons wishing to respond to the 
Board’s tentative fitness determination 
shall serv e their responses on all 
persons listed below no later than 
December 29,1983. together with a 
summary of the testimony, statistical 
data, and other material relied upon to 
support the allegations. 

aooresses: Responses or additional 
data should be filed with the Spelcal 
Authorities Division. Room 915. Civil 
Aeronautics Board. Washington. D.C. 
20428, and with all persons listed in 
Attachment A to the order. 

FOR FURTHER INFORMATION CONTACT: 

joanne L Miller. Bureau of Domestic 
Aviation, Civil Aeronautics Board, 1825 
Connecticut Avenue. NW.. Washington. 
D.C. 20428 (202) 673-5002,. 
SUPPLEMENTARY INFORMATION: The 
complete text of Order 83-12-62 is 
available from the Distribution Section. 
Room 100.1825 Connecticut Avenue, 
NW.. Washington. D.C. 2042a Persons 
outside the metropolitan area may send 
a postcard request for Order 83-12-62 to 
that address. 

By the Civil Aeronautics Board: December 
12.1983. 

Phyllis T.Ksylor, 

Secretary. 

|NI Dor SS-A35M U-H-Sa. nvs mm) 
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COMMISSION ON CIVIL RIGHTS 

Alabama Advisory Committee; Agenda 
and Notice of Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Alabama Advisory 
Committee to the Commission will 
convene at 11:00 a.m. and will end at 
100 p.m., on January 18,1983. at the 
Hyatt Birmingham, 901 21st Street North. 
Birmingham. Alabama 35303. The 
purpose of this meeting is to discuss 
progress to date on the Committee's 
study of police community relations in 
Montgomery. 

Persons desiring additional 
information or planning a presentation 
to the Committees, should contact the 
Chairperson. Abigail Turner, at (205) 


Vol. 48, No. 243 / Friday, December 18. 1983 / Notices 


433-7409 or the Southern Regional 
Office at (404) 221-4391. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C. December 12. 
1983. 

John 1. Binkley. 

Advisory Committee Management Officer. 
(Ml Ooa tt-XMU Filad 12-1 X4S *m\ 
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DEPARTMENT OF COMMERCE 

Office of the Secretary 

Public Advisory Committee for 
Trademark Affairs; Reestablishment 

agency: Patent and Trademark OfBce. 
Commerce. 

action: Notice of reestablishment. 

summary: In accordance with the 
provisions of the Federal Advisory 
Committee Act, 5 U.S.C. App. 1, and 
after consultation with GSA. it has been 
determined that the reestablishment of 
the Public Advisory Committee for 
Trademark Affairs is in the public 
interest in connection with the 
performance of duties imposed on the 
Department by law. 

SUPPLEMENTARY INFORMATION: The 
Committee was first established in 
September. 1970. and its present charter 
expired on November 9,1983. The 
Committee's purpose is to advise the 
Patent and Trademark Office concerning 
steps which can be taken to increase the 
efficiency and effectiveness of 
administration of the Trademark Act 
and to provide a continuing How of 
knowledge from the private sector to the 
government in the field of trademarks. 

As It was initially established, the 
Committee will continue to comprise the 
members of the Advisory Committee for 
Trademark Affairs of the United States 
Trademark Association. The 
membership is balanced and is selected 
by the President of said association. 

The Committee will function solely as 
an advisory body, and in compliance 
with the provisions of the Federal 
Advisory Committee Act. Its charter will 
be filed under the Act 15 days from the 
date of the publication of this notice. 
Interested persons are invited to submit 
comments regarding the reestablishment 
of the Public Advisory Committee for 
Trademark Affairs to the address below. 
FOR FURTHER INFORMATION CONTACT: 
Ellen |. Seeherman, Committee Control 
Officer, Office of the Assistant 
Commissioner for Trademarks. U.S. 
Patent and Trademark Office. 


Washington. D.C 20231. or Linda 
Kngelmeier. Information Management 
Division, U.S. Department of Commerce. 
Washington, D.C. 20230. 

Dated: December 8.1983. 

Dennis C Boyd, 

Director for Management and information 
Systems, 

|FI Doc O-OtttA Filed Miysx • <5 mm) 
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Foreign-Trade Zones Board 
I Docket No. 42-83) 

Proposed Foreign-Trade Zone Project, 
Wilmington, Delaware; Application for 
Subzone, General Motors Plant, 
Wilmington 

An applicaton has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Delaware Development 
Office, on behalf of the State of 
Delaware, requesting special-purpose 
subzone status for the General Motors 
Corporation (GM) auto assembly plant 
in Wilmington. Delaware, within the 
Delaware Customs port of entry. The 
application was submitted pursuant to 
the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR Part 400). It was formally filed 
on December 1,1983. The applicant is 
authorized to make this proposal under 
Chupter 75, Title 6 of the Delaware 
Code. 

The State of Delaware submitted an 
application to the Boad for a general- 
purpose foreign-trade zone on April 5, 
1983 [Docket No. 9-83. 48 FR 16927, 4/ 
20/83). A public hearing was held on the 
proposal on May 4. Board action is 
expected in early 1984. 

The proposed subzone will be located 
at the GM plant. 801 Boxwood Rood. 
Wilmington. Employing 4500 workers, 
the 140-acre facility assembles and 
finishes Chevette and T-1000 model 
automobiles. Although most of the 
components are of domestic origin, 
about 4 percent, including optional 
engines and transmissions, seat covers, 
solenoids, and wiring harnesses, are 
purchased abroad. Some 16 percent of 
the finished autos are exported. 

Zone procedures will exempt GM 
from duty payments on the foreign parts 
it uses on its exports. On domestic sales, 
the company will be able to take 
advantage of the same duty rate 
available to importers of finished autos. 
Overall, the average duty rate on the 
foreign components used by GM is 4.3 
percent compared with the rate for 
finished autos of 2.8 percent. The 
savings from subzone status will 
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contribute to the company's overall cost 
reduction progam. helping its U.S. plants 
become more competitive with auto 
production plants offshore. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Pucci nelli 
(Chairman), Foreign-Trade Zones Staff. 
U.S. Department of Commerce. 
Washington. D.C. 20230; Edward A. 
Goggin, Assistant Regional 
Commissioner, U.S. Customs Service, 
Northeast Region, 100 Summer Street. 
Boston, MA 02110; and Lt Colonel Roger 
L. Baldwin, District Engineer, U.S. Army 
Engineer District Philadelphia, 2nd and 
Chestnut, Philadelphia, PA 19100. 

Comments concerning the proposed 
subzone are invited in writing from 
interested persons and organizations. 
They should be addressed to the Board's 
Executive Secretary at the address 
below and postmarked on or before 
|anuary 10,1984. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

Port Director's Office, U.S, Customs 
Service. New Federal Building. 844 
King St., Room 1210 F, Wilmington. DE 
19801 and 

Office of the Executive Secretary. 
Foreign-Trade Zones Board. U.S. 
Department of Commerce, Room 1872, 
14th and Pennsylvania. NW., 
Washington, D.C. 20230. 

Dated December. 12,1983. 

John |. Da Ponte. Jr„ 

£\ eevtive Secretary. 

(T* Dor. &-3MT3 nW ftti on| 
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Socket No. 43-831 

Foreign-Trade Zone 70, Detroit, 
Michigan; Application for Subzones— 
General Motor's Ypsifanti and Pontiac 

Plants 

An application has been submitted to 
the Foreign-Trade Zones Board) the 
Hoard by the Greater Detroit Foreign- 
Irade Zone, Inc. (GDFTZ), grantee of 
Foreign-Trade Zone 70. Detroit, 
requesting subzone status for General 
Motors Corporation (GM) auto assembly 
plants in Ypsilanti and Pontiac. 

Michigan, adjacent to the Detroit 
( ustoms port of entry. The application 
was submitted pursuant to the 
provisions of the Foreign-Trade Zones 
Act. as amended (19 U.S.C 81a-81u), 

«nd the regulations of the Board (15 CFR 
Part 400). It was formally filed on 
December 1,1983. The applicant is 
authorized to make this proposal under 


Act 154 of Public Laws of Michigan. 

1953. 

On July 21,1981. GDFTZ received 
authority from the Board to establish a 
foreign-trade zone project in the Detroit 
area (Board Order 178. 46 FR 38941, 7/ 
30/81). The project's public sites are 
located in Dearborn and downtown 
Detroit The project already involves 
subzones for Chrysler and Ford plants in 
the De troi t area. 

GDFTZ now requests subzone status 
for CM'S Ypsilanti and Pontiac plants. 
Also called the Willow Run plant, the 
Ypsilanti facility covers 120 acres at 
2625 Tyler Road, Ypsilanti, some 16 
miles west of Detroit's Metropolitan 
Airport. Employing over 5.600 persons, 
the plant is used to assemble, paint, 
finish and test Skylark and Omega 
model automobiles. Some 5 percent of 
the components used are from foreign, 
sources, including engines, seat covers, 
solenoids, crash pads, and wiring 
harnesses. About 5 percent of the 
finished autos are exported. 

The Pontiac plant covers 505 acres at 
One Pontiac Plaza in Pontiac, some 15 
miles north of Detroit This facility 
employs 9.500 persons and produces 
Pontiac's Piero model automobile. 
Production processes include stamping, 
assembly, painting, finishing and testing. 
Though most of the parts and material 
used at the plant are of domestic origin, 
some 2 percent of the components, such 
as engines, radio components and 
engine controls, are of foreign origin. 
Almost 10 percent of the plant's finished 
autos are exported. 

Zone procedures will exempt GM 
from duty payments on the foreign parts 
it uses on its exports. On domestic sales, 
the company will be able to take 
advantage of the same duty rate 
available to importers of finished autos. 
Overall, the average duty rate on the 
foreign components used by GM is 4.3 
percent compared with the rate for 
finished autos of 2.8 percent. The 
savings from subzone status will 
contribute to the company's overall cost 
reduction program, helping its U.S. 
plants become more competitive with 
auto production plants offshore. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 
(Chairman). Foreign-Trade Zones Staff. 
U.S. Department of Commerce. 
Washington, D.C. 20230: Louise A. 
Mezzano, District Director, U.S. Customs 
Service. North Central Region. 477 
Michigan Ave.. Detroit. MI 48226; and 
Colonel Raymond T. Beurket, District 
Engineer, U.S. Army Engineer District 
Detroit, P.O. Box 1027. Detroit. Ml 48231. 


Comments concerning the proposed 
subzones are invited in writing from 
interested person and organizations. 
They should be addressed to the Boat's 
Executive Secretary at the address 
below and postmarked on or before 
January 18,1984. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

U.S. Dept, of Commerce District Office. 
Federal Building. Room 445, 231 West 
Lafayette Street, Detroit, Ml 48226 and 
Office of the Executive Secretary. 
Foreign-Trade Zones Board. U.S. 
Department of Commerce. Room 1872. 
14th and Pennsylvania. NW. t 
Washington, D.C 20230. 

Dated: December 12.1983. 

)ohn |. Da Ponte, |r.. 

Executive Secretary . 

It'll Doc. U-JM74 rtUd IMM3L a 15 *m| 
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(Docket No. 44-83) 

Foreign-Trade Zone 72, Indianapol s, 
Indiana; Application for Subzone, 
General Motors Plant (Delco Div.), 
Kokomo 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Indianapolis Airport 
Authority, grantee of Foreign-Trade 
Zone 72, requesting special-purpose 
subzone status for the auto electronics 
manufacturing plant of General Motors 
Corporation's (GM) Delco Electronics 
Division, located in Kokomo. Indiana, 
adjacent to the Indianapolis Customs 
port of entry. The application was 
submitted pursuant to the provisions of 
the Foreign-Trade Zones Act. as 
amended (19 U.S.C. 61a-81u), and the 
regulations of the Board (15 CFR Part 
400). It was formally Bled on December 
1,1983. The applicant is authorized to 
make this proposal under Indiana Code 
3-10-3*2. 

On September 28 1981. the Board 
authorized the Airport Authority to 
establish a foreign-trade zone in the 
Indianapolis area (Board Order 179, 46 
FR 50091,10/9/18). The project involves 
15 acres and an air cargo building at the 
Indianapolis International Airport. 

The proposed subzone will involve 
CM-Delco's primary manufacturing 
facility covering 221 acres at three 
locations in Kokomo: (1) The Home 
Avenue Plant at Home Avenue and 
Firmin Street; (2) the North Plant at 
Speaker and Washington Street; and (3) 
the By-Pass Plant at U.S. 31 By-Pass and 
East Boulevard. The facility employs 
some 9.000 persons and produces 
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automobile radios, tape players, 
speakers, engine control components 
and semiconductor devices. Some 35 
percent of the radio components and 7 
percent of the engine control parts are 
purchased from foreign sources. Some 19 
percent of the plant's output is exported 
directly, with much of the remainder 
going to the company’s U.S. assembly 
plants, which in turn export about 7 
percent of their products. 

Zone procedures will allow CM to 
export the finished products without 
paying duties on the foreign parts and 
material. On the products used in the 
domestic assembly of automobiles. CM 
can take advantage of the same duty 
rate that is available to importers of 
finished automobiles. The average duty 
rate on foreign parts used by the Delco 
facility is estimated to be 7.0 percent 
whereas the rate for finished autos is 2.8 
percent. The reduction of Customs costs 
is part of GNfs overall program to 
modernize and reduce costs at its ll.S. 
assembly plants, making them more 
competitive with auto assembly 
facilities abroad. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 
(Chairman). Foreign-Trade Zones Staff. 
U.S. Department of Commerce. 
Washington. D.C. 20230; John F. Nelson. 
District Director. U.S. Customs Service. 
North Central Region. 6th Floor. 55 
Erieview Plaza, Cleveland. OH 44114; 
and Colonel Dwayne G. Lee, District 
Engineer. U.S. Army Engineer District 
Louisville. P.O. Box 59. Louisville. KY 
40201. 

Comments concerning the proposed 
subzone are invited In writing from 
interested persons and organizations. 
They should be addressed to the Board’s 
Executive Secretary at the address 
below and postmarked on or before 
January 18.1984. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

U.S. Dept, of Commerce District Office. 

357 Federal Building/Courthouse. 46 

East Ohio Street. Indianapolis 46204 
Office of the Executive Secretary. 

Foreign-Trade Zones Board. U.S. 

Department of Commerce, Room 1872. 

14th and Pennsylvania, NW.. 

Washington. D.C 20230 

Dated: December 12.1963 

John D. Da Ponte. Jr.. 

Executi ve Secretary. 

|KR Doc. d^htj ru«4 u-ivoa. ft 45 •«( 
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I Docket No. 45-031 

Foreign-Trade Zone 53, Rogers 
County, Oklahoma; Application for 
Subzone, GM Auto Plant, Oklahoma 
City 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the City of Tulsa-Rogers 
County Port Authority, grantee of 
Foreign-Trade Zone 53, Tulsa, 
requesting special-purpose subzone 
status for General Motors Corporation's 
(CM) automobile assembly plant in 
Oklahoma City. Oklahoma, within the 
Oklahoma City Customs port of entry. 
The application was submitted pursuant 
to the provisions of the Foreign-Trade 
Zones Act, as amended (19 US.C. 81a- 
81u), and the regulations of the Board 
(15 CFR Part 400). It was formally filed 
on December 1.1983. The applicant is 
authorized to make this proposal under 
Section 1106(g) of Title 82. Oklahoma 
Statutes. 

On December 7,1979, the Board 
authorized the Port Authority to 
establish a foreign-trade zone in the 
Tulsa area (Board Order 151, 44 FR 
76382,12/26/79). The project currently 
covers 112 acres within the 2.000-acre 
port terminal and industrial park 
complex at the Tulsa Port of Catoosa in 
Rogers County. 

The proposed subzone would involve 
GM's Oklahoma City plant which 
covers 437 acres at 7447 S.E. 74th Street 
The facility, which employs some 6300 
workers, produces Chevrolet Citation 
and Celebrity, and Buick Century model 
automobiles. Although most of the ports 
and material used at the plant are 
produced domestically, some 3 percent 
of the components are imported, 
including optional engines, seat belts, 
sent covers, solenoids and wiring 
harness assemblies. 

Zone procedures will exempt CM 
from paying duties on foreign 
components used on its exports. On its 
domestic sales the company will be able 
to defer duty and to take advantage of 
the same duty rate available to 
Importers of finished autos. The 
estimated average duty rate on the 
foreign components used by GM is 4.3 
percent whereas the rate for finished 
autos is 2.8 percent. The reduction of 
Customs costs is part of GM's overall 
program to modernize and reduce costs 
at its U.S. assembly plants, making them 
more competitive with auto assembly 
facilities offshore. 

In accordance with the Board s 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 


(Chairman). Foreign-Trade Zones Staff, 
U.S. Department of Commerce. 
Washington. D.C. 20230; Donald Gough. 
Deputy Assistant Regional 
Commissioner. U.S. Customs Service. 
Southwest Region. 5850 Son Felipe 
Street. Houston, TX 77057; and Colonel 
James J. Harmon. District Engineer, U.S. 
Army Engineer District Tulsa, P.O. Box 
61. Tulsa. OK 74121. 

Comments concerning the proposed 
subzone are invited in writing from 
interested persons and organizations. 
They should be addressed to the Board's 
Executive Secretary’ at the address 
below and postmarked on or before 
January 16.1984. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

U.S. Dept, of Commerce District Office. 
4024 Lincoln Blvd., Oklahoma City. 

OK 73105. 

Office of the Executive Secretary. 
Foreign-Trade Zones Board. U.S. 
Department of Commerce, Room 1872. 
14th and Pennsylvania, NW f „ 
Washington. D.C. 20230. 
tinted: December 12. 1983. 

John J. Da Ponte, Jr., 

Executive Secretary. 

(tH Due. ftWd U-IS-O* #-45 *m| 
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National Bureau of Standards 

National Conference on Weights and 
Measures; Meeting 

Notice is hereby given that the interim 
meetings of the National Conference on 
Weights and Measures will be held 
January 16-20. 1984, at the National 
Bureau of Standards. Gaithersburg, 
Maryland. 

The National Conference on Weights 
and Measures is an organization of 
weights and measures enforcement 
officials of the States, counties, and 
cities of the United States, and private 
sector representatives. The interim 
meetings of the Conference, as well as 
the annual meeting to be held next July 
(a notice will be published in the 
Federal Register prior to such meeting), 
brings together the enforcement 
officials, other government officials, and 
representatives of business, industry, 
trade associations, and consumer 
organizations for the purpose of hearing 
and discussing subjects that relate to the 
fields of weights and measures 
technology and administration. 

Pursuant to authority in its Organic 
Act (15 U.S.C. 272(5)), the National 
Bureau of Standards acts as a sponsor 
of the National Conference on Weights 
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and Measures in order to promote 
uniformity among the States in the 
Complex of laws, regulations, methods, 
and testing equipment that comprises 
regulatory control by the States of 
commercial weighing and measuring. 

The meetings are open to the public 
Additional information concerning the 
Conference program and arrangements 
may be obtained from Mr. Albert D. 
Tholen, Executive Secretary, National 
Conference on Weights and Measures. 
P.O. Box 3137, Gaithersburg, Maryland 
20678; telephone: (301) 921-3877. 

Dated: December 9,1983. 

Ernest Ambler, 

Director 

[fR Doc 0-11440 rtWd UMHO. Hi «m| 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcing Import Levels for Certain 
Cotton, Wool and Man-Made Fiber 
Textile Products From India, Effective 
January 1, 1984 

December 13,1984. 

action: Establishing import levels for 
certain cotton, wool and man-made fiber 
textile products imported from India, 
effective on January 1,1984. 

summary: The Bilateral Cotton. Wool 
and Man-Made Fiber Textile Agreement 
of December 21.1982, between the 
Governments of the United States and 
India establishes, among other things, 
levels of restraint for cotton, wool and 
man made fiber textile products in 
Croup 0 (Categories 330-359, 431-459. 
and 630-659), and in individual 
Categories 335, 336. 336/339/340. 341, 

342, 347/348. and 363 during the 
agreement year which begins on January 
1.1984 and extends through December 
31.1964. In the letter published below 
the Chairman, Committee for the 
Implementation of Textile Agreements, 
directs the Commissioner of Customs to 
prohibit entry into the United States for 
consumption or withdrawal from 
warehouse for consumption of textile 
products in the foregoing categories, 
produced or manufactured in India and 
‘ xported during 1984. in excess of the 
designated levels. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709). as 
amended on April 7,1983 (48 FR 15175) 
and May 3,1983 (46 FR 19924). 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 


bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 
effective DATE: January 1.1984. 

FOR FURTHER INFORMATION CONTACT: 
Ross Arnold. International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce. 
Washington. D.C. (202/377-4212). 

Walter C. Lcnahan. 

Chairman . Committee far the Implementation 
of Textile Agreement*. 

December 13.1983. 

Commit toe for the Implementation of Textile 
Agreements 

Commissioner of Customs, 

Department of the Treasury. Washington. 

DC 

Dear Mr. Commissioner Under the terms of 
Section 204 of the Agricultural Act of 1958 as 
amended [7 U.S.G 1854). and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20. 
1673. as extended on December 15.1977 and 
December 22,1981; pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement of December 21,1982. between 
the Governments of the United States and 
India; and in accordance with the provisions 
in Executive Order 11651 of March 3.1972, as 
amended, by Executive Order 11951 of 
January 6,1977 and 12188 of January 2.1980. 
you are directed to prohibit, effective on 
January 1,1984. entry into the United States 
for consumption and withdrawal from 
warehouse for consumption of cotton, wool 
and man-made Tiber textile products in the 
following categories produced or 
manufactured in India and exported during 
1984, in excess of the indicated levels of 
restraint 


Category 

tav* of 
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Floor coverings In Categories 389 (only 
TSUSA numbers 360.7000 and 361.5420). 465 
(only TSUSA numbers 3800600. 360.1015. 
360.1515. 361.4200 and 361.4500). and 665 
(only TSUSA numbers 360.7800 and 361.5426) 
In carrying out this directive, cotton, wool 
and man-made fiber textile products in ail of 
the foregoing categories, produced or 
manufactured in India and exported to the 
United States on and after January 1 . 1983 
and extending through December 31,1983, 
shall to the extent of any unfilled balances, 
be charged against the levels of restraint 
established for such goods during that 
twelve-month period. In the event that the 
levels of restraint established for that period 
have been exhausted by previous entries, 
such goods shall be subject, as applicable to 
the levels set forth in the directive. 


The levels of restraint set forth above are 
subject to adjustment in the future, as 
applicable, according to the provisions of the 
bilateral agreement of December 21.1982 
between the Governments of the United 
States and India which provide in part, that* 
(1) Croup and specific limits may be 
exceeded by designated percentages for 
swing, carryover, and carryforward; and (2) 
administrative arrangements or adjustments 
may be made to resolve minor problems 
arising in the implementation of the 
agreement. Any appropriate adjustments 
under the provisions of the bilateral 
agreement referred to above will be made lo 
you be letter. 

A description of the textile categories in 
terms of T.S.U.SA. numbers wbs published in 
the Federal Register on December 13.1982 |47 
FR 55700). as amended on April 7.1983 (48 FR 
15175) and May 3. 1983 (48 FR 19924). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry Into the United States for consumption 
to include entry for consumption Into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of India and with respect to 
imparls of cotton, wool and man-made fiber 
textile products from India have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
Involve foreign affairs functions of the United 
Stales. Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C 553. This letter will be published in the 
Federal Register. 

Sincerely, 

Walter C. Lenahan, 

Chairman . Committee for the Implementation 
of Textile Agreements. 

{TO Hoc 03-33470 Filed U-lSffl S45 am] 
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Announcing Import Restraint Levels 
for Certain Wool Textile Products 
From the Hungarian People's Republic 
Effective January 1,1984 

December 13.1984 

action: Establishing import levels for 
men'B and boy s suit-type coats in 
Category 433 and wool suits in 
Categories 443 and 444, produced or 
manufactured in Hungary and exported 
to the United States during the twelve¬ 
month period which begins on January l. 
1984. 


SUPPLEMENTARY INFORMATION: On 

February 15 and 25.1983. the 
Governments of the United States and 
the Hungarian People's Republic signed 
a Bilateral Wool Textile Agreement 
which establishes specific limits for 
wool textile products in Categories 433. 
443 and 444. during the twelve-month 
period beginning on January 1,1984. In 
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the letter published below, the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs to 
prohibit entry into the United States for 
consumption, or withdrawal from 
warehouse for consumption, of wool 
textile products in Categories 433. 443. 
and 444. produced or manufactured in 
Hungary and exported during 1984. in 
excess of the designated levels of 
restraint. The limit for Category 433 has 
been adjusted to account for 441 dozen 
of carryforward used in 1983, reducing 
the limit to 8,983 dozen. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13. 1982 (47 FR 55709). as 
amended on April 7.1983 (48 FR 15175) 
and May 3.1983 (48 FR 19924). 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

EFFECTIVE OATE; January 1.1984 
FOR FURTHER INFORMATION CONTACT: 
Gordana Slijepcevic. International 
Trade Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce. 
Washington, D.C, (202/377-4212), 

Walter C. Lena ban. 

Chairman. Committee for the Implementation 
of Textile Agreement* 

December 13,1963. 

Committee for the I mplrrnrnt.il ion of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury. 

Washington. D.C. 

Deer Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1958. as 
amended (7 U.S.C. 1854). and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 2a 
1973. as extended on December 15. 1977 end 
December 22. 1981: pursuant to the Bilateral 
Wool Textile Agreement of February 15 and 
25.1983. between the Governments of the 
United States and the Hungarian People's 
Republic: and in accordance with the 
provisions in Executive Order 11851 of March 
3.1972, as amended you are directed to 
prohibit, effective on January' 1.1984. entry 
into the United States for consumption and 
withdrawal from warehouse for consumption 
of wool textile products in Categories 433. 443 
and 444, produced or manufactured in 
Hungary and exported during 1984. in excess 
of the following levels of restraint* 
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In carrying out this directive, entries of 
wool textile products in the foregoing 
categories, produced or manufactured in 
Hungary, which have been exported to the 
United States an and after January 11983 
and extending through December 31.1983, 
shall, to the extent of any unfilled balances, 
be charged against the levels of restraint 
established for such goods during that 
twelve month period. In the event the levels 
of restraint established for that period have 
been exhausted by previous entries, such 
goods shall be subject to the levels set forth 
in this letter. 

The levels sot forth Bbove, except where 
noted, are subject to adjustment In the future 
according to the provisions of the bilateral 
agreement of February 15 and 25.1983 
between the Governments of the United 
States and the Hungarian People's Republic, 
which provide, in pert, that (1) Except for 
Category 433. the levels of restraint may be 
exceeded by not more than five percent 
during an agreement year, provided the 
increase is compensated for by an equal 
decrease in equivalent square yards in 
another specific limit, other than Category 
433: (2) the levels may be increased for 
carryforward up to 8 percent to the 
applicable category limit and (3) 
administrative arrangements or adjustments 
may be made to resolve minor problems 
arising in the implementation of the 
agreement. 

A description of the textile categories in 
terms of T.SJJ-SvA. numbers was published in 
the Federal Register on December 13,1982 (47 
FR 55709). as amended on April 7,1983 (48 FR 
15175) and May 3.1983 (48 FR 19924). 

The action taken with respect to the 
Government of the Socialist Republic of 
Hungary and wilb respect to imports of wool 
textile products from Hungary have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 533. Thii letter will be published in the 
Federal Register. 

Sincerely. 

Walter C. Lenahan. 

Chairman. Committee for the Implementation 
of Textile Agreements. 

IF* Doc Rkd IS-IS-SX IU #oi| 
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Announcing Levels of Restraint for 
Certain Cotton Textile Products 
Exported From Pakistan Effective on 
January 1,1984 

December 13,1983. 

action: Establishing Import restraint 
levels for certain cotton textile products 
produced or manufactured in Pakistan 
and exported during the twelve-month 
period beginning on January 1,1984. 

summary: On March 9 and 11.1982, the 
Governments of the United States and 


Pakistan signed a Bilateral Cotton 
Textile Agreement which establishes an 
aggregate limit for Categories 300-369 
and within the aggregate limit, specific 
limits for Categories 313. 315, 319. 331. 
338. 339, 340. 341, 347/348, 363. and 369 
pt.. among others, during the agreement 
year which begins on January' 1. 1984 It 
also provides consultation levels for 
categories, such as Categories 300. 301, 
310. 311, 312, 314, 316, 317. 318. 320, 338. 

360. 381, 362 and 369 pt.. which are not 
subject to specific limits and which may 
be adjusted during the agreement year. 
In the letter published below the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs, in 
accordance with the terms of the 
bilateral agreement, to prohibit entry 
into the United States for consumption 
and withdrawal from warehouse for 
consumption of cotton textile products 
in Categories 300-369, as a group, and in 
individual categories 300, 301, 310, 311, 
312, 313, 314, 315, 318. 317, 318, 319, 320, 
331. 338. 338, 339. 340. 341, 347/348. 36a 

361. 362, 363. and 369 pt., produced or 
manufactured in Pakistan and exported 
during the twelve month period which 
begins on January 1.1984 and extends 
through December 31,1984. In excess of 
the designated levels of restraint. The 
level of Category 363 has been reduced 
by 1.209.540 dozen to account for 
carry forward used during the 1983 
agreement year. 

A description of the textile categories 
in terms of T.S.U.S-A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 554709). as 
amended on April 7,1983 (48 FR 15175) 
and May 3. 1983 (48 FR 19924). 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of Us provisions. 

EFFECTIVE DATE: January 1.1984. 

FOR FURTHER INFORMATION CONTACT: 

Carl Ruths, International Trade 
Specialist, Office of Textiles and 
Apparel, U,S. Department of Commerce. 
Washington. D.C. (202/377-4212). 

Walter C. Lenahan. 

Chairman. Committee for the Implementation 
of Textile Agreements. 

December 13,1983 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs, 

Department of the Treasury. Washington. 

DC 

Dear Mr. Commissioner Under the terms of 
Section 204 of the Agricultural Act of 1958. as 
amended (7 U.S.C. 1854), ard the 
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Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20. 
197J, as extended on December 15,1977 and 
December 22,1981; pursuant to the Bilateral 
Cotton Textile Agreement of March 9 and 
Mrtrch 11.1982. between the Governments of 
the United States and Pakistan; and in 
accordance with the provisions in Exeattiva 
Order 11651 of March 3,1982. at amended by 
Riecuthre Orders 11951 of January 8.1977 
and 12188 of (anuary 2.1980, you are directed 
to prohibit effective on lanuary 1.1984. entry 
into the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton textile products, produced or 
manufactured in Pakistan and exported in 
1984, in Categories 300-369. as a group, and 
Individual Categories 300. 301.310, 311. 312. 
313 . 314. 315, 318, 317. 31* 319, 320, 331. 538. 
338 . 339, 340. 341. 347/34& 300, 361. 362 and 
183. and parts of 389 in excess of the 
following levels of restraint; 


Casagory 
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In carrying out this directive, entries of 
f txtiles products in the foregoing categories 
Kcept Categories 300, 301, 310, 311. 312. 314, 
316 , 318 . 319, 340, 341. 360. 381. and 382. 
produced or manufactured in Pakistan, which 
Have been exported to the United States on 
and after lanuary 1.1983, shall to the extent 
of any unfilled balances be charged against 
the levels of restraint established for such 
Roods during the twelve-month period which 
began on January 1.1983 and extends through 
December 31,1983. In the event the levels of 
r»-straint established for that period have 
exhausted by previous entries such 
goods shall be subject to the levels set forth 
m this letter. 

The levels set forth above are subject to 
adjustment in the future according to the 
provisions of the bilateral agreement of 
March 9 and 11.1082. between the 
< ’overnments of the United States and 
Pakistan which provide in port, that (1) 


Within the aggregate and group limits, 
specific levels of restraint may be exceeded 
by designated percentages; (2) specific levels 
may be increased for carryover and 
carryforward; and. (3) administrative 
arrangements or adjustments may be made to 
resolve problems arising In the 
implementation of the agreement Any 
appropriate adjustments under the provisions 
of the bilateral agreement referred to above, 
will be made to you by letter. 

A description of the textile categories in 
terms of TS.U.S.A. numbers was published in 
the Federal Register on December 13,1982 (47 
FR 55709). as amended on April 7.1983 (48 FR 
15175) and May 3.1983 (48 FR 19924). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of Pakistan and with respect to 
imports of cotton textile products from 
Pakistan have been determined by the 
Committee for the Implementation of Textile 
Agreements to involve foreign affairs 
functions of the United States. Therefore, 
these directions to the Commissioner of 
Customs, which are necessary for the 
Implementation of such actions, fall within 
the foreign affairs exception to the rule¬ 
making provisions of 5 U.S.C. 533. This letter 
will be published in the Federal Register. 

Sincerely. 

Walter C Lenahan, 

Chairman, Committee far the Implementation 
of Textile Agreements, 

JTIt Doc. 83-43471 Filed lS-tS-63. 045 tm) 
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Adjusting an Import Limit for Certain 
Wool Apparel Products From the 
Republic of the Philippines 

December 13,1983. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA). under the authority 
contained in E.0.11651 of March 3,1972. 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on December 18. 
1983. For further information contact 
Carl Ruths, International Trade 
Specialist (202) 377-4212. 

Background 

A CITA directive dated December 22* 
1982 (47 FR 57986) established limits for 
certain specific categories of cotton* 
wool and man-made fiber textile 
products, including Category 431 (wool 
gloves and mittens), produced or 
manufactured in the Philippines and 
exported during the agreement year 
which began on January 1.1983. 

Effective on December 16.1983. the 


.983 limit for Category 431 is being 
increased from 56.960 dozen pairs to 
65.527 dozen pairs to account by the 
application of carryover, carry forward 
and swing, as provided under the terms 
of the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of 
November 24.1982 between the 
Governments of the United States and 
the Republic of the Philippines. 
Carryforward being applied to Category 
431. to the extent used in 1983. will be 
deducted from the limit established for 
this category in 1984. 

A description of the textile categories 
in terms of T.S.U.SJV. numbers was 
published in the Federal Register on 
December 13,1982 (47 FR 55709), as 
amended on April 7,1983 (46 FR 15175) 
and May 3.1983 (48 FR 19924). 

Walter C Lenahan. 

Chairman. Committee for the Implementation 
of Textile Agreements . 

December 13.1983. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury, Washington. 

DC 

Dear Mr. Commissioner. This directive 
further amends, but docs not cancel the 
directive of December 22.1982 from the 
Chairmftn of the Committee for the 
Implementation of Textile Agreements, 
concerning Imports into the United States of 
certain cotton, wool and man-made fiber 
textile products, produced or manufactured in 
the Philippines and exported during 1983. * 1 * * 

Effective on December 18.1983. paragraph 
1 of the directive of December 22.1982 ts 
hereby further emended to include an 
adjusted level of restraint for Category 431 of 
65.527 dozen pairs. 9 

The Committee for the Implementation of 
Textile Agreementa haa determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S C. 553. 

Sincerely. 

Walter C Lenahan. 

Chairman Committee for the Implementation 
of Textile Agreements 

l IS Doc 6V4340S Fled U-IS4X 646 «oi| 

•ILUNO COOC M10-O* 

1 The agreement, provide*, in part, that (1) 
Specific limits may be exceeded by during the 
agreement year by designated percentage*. (2) 
specific limits may be adjusted for carryover and 
carryforward: and (3) administrative arrangements 
or adjustments may be made to resolve minor 
problems arising in thr implementation of the 
Agreement. 

1 The level of restraint has not been adjusted to 

reflect any imports exported after December 31. 

1962. 
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Announcing New Officials of the 
Government of Mexico Authorized To 
Issue Export Visas and Exempt 
Certifications for Certain Cotton. 
Wool, and Man-Made Fiber Textile 
Products 

December 12.1963. 

action: Announcing new official!! of the 
Government of Mexico who are 
authorized to issue export visas and 
exempt certi ft cations for certain cotton, 
wool, and man-made fiber textile 
products, produced or manufactured in 
Mexico. 


summary. Under the terms of the 
Bilateral Cotton, Woo!, and Man-Made 
Fiber Textile Agreement of February 26, 
1979. as amended and extended, 
between the Governments of the United 
States and Mexico, the Government of 
Mexico has notified the United States 
Government that new officials have 
been authorized to issue export visas 
and exempt certifications for certain 
cotton, wool, and man-made fiber textile 
products produced or manufactured in 
Mexico and export to the United States. 
A complete list of such officials follows 
this notice. 

effective DATE: January 1, 1964. 

FOR FURTHER INFORMATION CONTACT. 

William J. Boyd. International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce, 
Washington. D.C (202/377-4212). 

SUPPLEMENTARY INFORMATION: On May 

20,1981. a letter dated May 15,1981 to 
the Commissioner of Customs from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
was published in the Federal Register 
(46 FR 27516) which established a new* 
export visa requirement and exempt 
certification for certain cotton, wool, 
and man-made fiber textile products, 
produced or manufactured in Mexico 
and exported to the United States. One 
of the requirements is that the visas and 
exempt certifications must be signed by 
an official authorized by the 
Government of Mexico. The 
Government of Mexico has designated 
new officials to issue these documents. 

A complete list of Mexican officials who 
are currently authorized to issue visas 
and exempt certifications follows this 
notice. This list cancels and supersedes 
all previous such lists. 

Walter C. Ltmahan. 

Chairman . Committor for the Unpin menlotion 
of Textile Agreements. 


Officers Authorized by the Government 
of Mexico To Issue Visas and Exempt 
Certifications for Textile Products 
Exported to the United States 

Tomas Rodriguez Weber 
Julia Medina Medina 
Ruben Resendiz Perez 
Cecilio Gutierrez Chavez 
Azael Noe Cisneros I .am 
Miguel Angel Rivera Villasenor 
Jose Manuel Martinez Ayala 
Leopoldo Diaz Aldecoa 
Carlos Perez (gleams 
Alirio Jose del Angel Liscano 
Jose H. Delgado Gonzalez 
Hugo H. Villarreal Pena 
Satumino Lopez Hidalgo 
Gildardo Valenzo Miranda 
Hector Hernandez Hernandez 
Luis Fernando Gonzalez Achem 
Amulfo Pulgarin Soto 
Miguel Franco Gutierrez 
Alfredo Padilla Penilla 
Hector Palacios Gavira 
Domingo Yorio Saqui 
Carlos F. Ostos O. 

Jose M. Marrufo Rejon 
Jorge Jure Cejin 
Jose C. Gutierrez Ramos 
Rafael Izquierdo Bravo 
Hermenegildo Cervantes Martinez 

IF* Dor- tt- VI44* F4*d U-lS~to *46 «a| 
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Establishing Import Restraint Levels 
for Certain Cotton, Wool and Man- 
Made Fiber Textile Products From the 
Republic of Korea, effective January 1, 
19S4 

December 13.1983. 

action: Establishing import restraint 
levels for certain cotton, wool and man¬ 
made fiber textile and apparel products, 
produced or manufactured in Korea and 
exported during the twelve-month 
period beginning on January 1,1984 and 
extending through December 31.1984 

SUMMARY: The Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement 
of December 1,1982 as amended, 
between the Governments of the United 
States and the Republic of Korea 
establishes levels of restraint, among 
other categories, for Categories 331, 333/ 
334. 335, 338/339, 340. 341, 345, 347/346. 
351, 353/354/653/654. 410. 433/434, 440. 
443. 444. 445/446, 447,604. 605pt.. 612. 
633/634/635. 638/639. 640. 641, 643, 645/ 
646. 646. 649. 659pt„ and 669pt. for the 
agreement year beginning on January 1, 
1984. Accordingly, there is published 
below a letter from the Chairman of the 
Committee for the Implementation of 


Textile Agreements to the Commissioner 
of Customs directing that entity into the 
United States for consumption, or 
withdrawal from warehouse for 
consumption, of cotton, wool and man¬ 
made fiber textile products in the 
foregoing categories that have been 
exported during 1984 be limited to the 
designated amounts. 

In accordance with the flexibility 
provisions of the bilateral agreement the 
levels for Categories 640pt. (dress 
shirts). 640pt. (other than dress shirts), 
645/646. 633/034/635 and 638/639 have 
been adjusted to include swing. 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

EFFECTIVE DATE: January 1.1984 

FOR FURTHER INFORMATION CONTACT: 

Ross Arnold. International Trade 
Speicalist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
Washington. D.C. (202/377-4212). 

Walter C. Lenahan. 

Chainntm , Committee for the implementation 
of Textile Agreements, 

December 13.1983. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury. Washington. 

DC. 

Dear Mr. Commissioner. Under the terms of 
Section 204 of the Agricultural Act of 1956. as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as extended on December 15,1977 and 
December 22.1981; pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement of December 1.1982. at amended 
between the Governments of the United 
States and the Republic of Korea; and in 
accordance with the provisions of Executive 
Order 11651 of March 3.1972. as amended by 
Executive Orders 11951 of January 8, 1977 
and 12188 of January 2.1980, you are dlreciH 
to prohibit, effective on January 1.1984, entry 
into the United States for consumption and 
withdrawn! from warehouse for consumption 
of cotton, wool and man-made fiber textile 
products in Categories 331.333/334. 335, 338/ 
339. 340. 341. 345. 347/348, 351. 353/354/653/ 
654. 4ia 433/434. 440, 443. 444, 445/448. 447, 

604. «05pt.. 812. 633/634/635. 638/639. 64a 
641. 643. 645/646. 648. 649. 659pL. and IW9pt 
produced or manufactured in Korea and 
exported during 1984, in excess of thp 
following levels of restraint: 
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In carrying out this directive, entries of 
!c\tiie products In the foregoing categories, 
nhich have been exported to the United 
Stutea on and after January 1.1983 and 
extending through December 31.1983. shall, 
to the extent of any unfilled balances, be 
charged against the levels of restraint 
established for such goods during that 
twelve-month period, in the event the levels 
°f restraint established for that period have 
been exhausted by previous entries, such 
Koods shall be subject to the levels set forth 
in i hit letter. 

Hie levels set forth above are subject to 
adjustment according to the provisions of the 
Bilateral Cotton. Wool and Man Made Fiber 
Textile Agreement of December 1.1982. as 

trended, which provide, in part that (1) 
during any agreement year specific limits and 

• biimits may be exceeded by designated 
; Tcentages. provided a corresponding 
reduction In square yards equivalent is made 
»n one or more other specific limits; (2) under 
•Pacified conditions specific limits and 
»u bliiaH i may be adjusted for carryover and 
carryforward not to exceed 10 percent and 
|3J administrative arrangements or 
adjustments may be made to resolve minor 
problems arising in the implementation of the 
wuc-ment Any adjustments under the 

• regoing provisions of the ajgreement will be 
be mude to you by letter. 

A description of the textile categories in 
Vfmi of TJS.U.S.A. numbers was published in 


the Federal Register on December 13,1982 (47 
FR 55709). as amended on April 7,1983 (48 FR 
15175) and May 3.1983 (48 FR 19924). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption Into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of the Republic of Korea and 
with respect to imports of cotton, wool and 
man-made fiber textile products from Korea 
have been determined by the Committee for 
the Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the 
Federal Register 
Sincerely, 

Walter C. Lenahan. 

Chairman. Committee for the Implementation 
of Textile Agreements. 

(FR Doc (0-33346 r>lod U-15-03 *4S «io] 
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Establishing Import Restraint Levels 
for Certain Cotton, Wool, and Man- 
Made Fiber Textile Products from 
Taiwan Effective on January 1,1984 

December 13.1983. 

action: Establishing import restraint 
levels for certain cotton, wool and man¬ 
made fiber textile and apparel products, 
produced or manufactured In Taiwan 
and exported during the twelve-month 
period beginning on January 1,1984. 

summary: The bilateral agreement of 
November 18,1982 concerning cotton, 
wool and man-made fiber textile 
products, produced or manufactured in 
Taiwan, establishes specific ceilings, 
among other categories, for Categories 
313. 331, 333/334. 335, 337, 338/339, 340. 
341. 345. 347/348. 351, 353/354/653/654. 
435. 445/446. 604, 633/634/635. 638. 639. 
640. 641. 645/646, 647. 640. and 649 
produced or manufactured in Taiwan 
and exported during the twelve-month 
period beginning on January t, 1984. 
Accordingly, there is published below o 
letter from the Chairman of the 
Committee for the Implementation of 
Textile Agreements to the Commissioner 
of Customs directing that entry into the 
United States for consumption, or 
withdrawal from warehouse for 
consumption, of cotton, wool and man¬ 
made fiber textile products in the 
foregoing categories be limited to the 
designated amounts during the 
agreement year which begins on January 
1.1984. In accordance with the 
flexibility provisions of the bilateral 
agreement the levels for Categories 633/ 


634/635. 640. 645/646, and 659 have been 
adjusted to include swing. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709). as 
amended on April 7.1983 (48 FR 15175) 
and May 3. 1983 (48 FR 19924). 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

EFFECTIVE DATE: January 1.1984. 

FOR FURTHER INFORMATION CONTACT: 
Wiliiom Boyd. International Trade 
Specialist Office of Textiles and 
Apparel, U.S. Department of Commerce. 
Washington, D.C (202/377-4212). 

Walter C. Lenahan. 

Chairman. Committee for the Implementation 
of Textile Agreements. 

December 13. 1983. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury. Washington. 

DC. 

Dear Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1958, as 
amended (7 U.S.C 1854). and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973. as extended on December 15.1977 and 
December 22.1961: pursuant to the bilateral 
textile agreement of November 18,1982. 
concerning cotton, wool and man-made fiber 
textile products from Taiwan: and in 
accordance with the provisions in Executive 
Order 11651 of March 3,1972, as amended by 
Executive Orders 11951 of January 6.1977 
and 12188 of January Z I960, you are directed 
to prohibit effective on January 1.1984. entry 
into the United States for comsumptlon and 
withdrawal from warehouse for consumption 
of cotton, wool, and man-made fiber textile 
products in the following categories, 
produced or manufactured in Taiwan, and 
exported during 1964. in excess of the 
indicated levels of restraint: 
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In carrying out this directive, entries of 
textiles products In the foregoing categories, 
which have Keen exported to the United 
States on and after January 1,19B3 and 
extending through December 31,1903. ahull 
to the extent of any unfilled balances, be 
charged against the levels of restraint 
established for such goods during that 
twelve-month period. In the event the levels 
of restraint established for that period have 
been exhausted by previous entries, such 
goods shall be subject to the levels set forth 
in this letter. 

Except as already adjusted, the levels of 
restraint set forth above are subject to 
adjustment pursuant to the provisions of the 
bi|.»teral agreement of November 18,1982, 
which provide, in part, that: (1) specific limits 
or sublimits may be exceeded by certain 
designated percentages, provided a 
corresponding reduction in equivalent square 
yards Is made In one or more specific limits 
or sublimits during the same agreement year 
(2) certain specific limits and sublimits may 
be increased for carryforward; (3) special 
shift may be applied to certain categories, 
provided an equal amount in square yards 
equivalent is deducted from designated 
categories; and (4J administrative 
arrangements or adjustments may be made to 
resolve problems arising In the 
implementation of the agreement. Any 
appropriate adjustments under the provisions 
of the bilateral agreement, referred to above, 
will be made to you by letter. 

A description of the texile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13,1982 (47 
FR 55709). os amended on April 7.1983 (48 FR 
15175) and May 3. 1983 (48 FR 19924). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
authorities in Taiwan and with respect to 
imports of cotton, w ool and man-mude fiber 
textile products from Taiwan have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to tho 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule*making provisions of 5 
U.S.C. 533. This letter will be published in the 
Federal Register 


Sincerely. 

Walter C. Lcnahan. 

Chairman, Committee for the Implementation 
of Textile Agreements. 

|KR Doc. 0-33545 FUmJ U-|5~4t* **» «m| 
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Adjusting the Import Charges for 
Certain Cotton Textile Products from 
Pakistan 

December 14. 1983. 

action: Charging 1982 overshipments to 
the levels of restraint established for 
parts of Category 369, produced or 
manufactured in Pakistan and exported 
during the twelve-month period which 
began on January 1,1983. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13,1982 (47 FR 55709), as 
amended on April 7.1983 (48 FR 15175) 
and May 3, 1983 (48 FR 19924). 

summary: Under the terms of the 
Bilateral Cotton Textile Agreement of 
March 9 and 11,1982, as amended, 
between the Governments of the United 
States and Pakistan, the United States 
Government is charging 234.060 pounds 
of 1982 overshipments of cotton textile 
products to the level established for 
Category 369pt. (only TSUSA Nos. 

386.1820. 366,1840, 368.2120, 366.2420. 
366.2440, and 386.2740). The same 
amount is being deducted from the 
charges made to the level for Category 
369pt. (all TUSUA Nos. except 366.1855, 

366.1820, 366.1840, 366.2120, 366 2140, 
366.2420, 366-2440, and 360.2740), 
SUPPLEMENTARY INFORMATION: On 
December 17,1982. there was published 
in the Federal Register (47 FR 56536) a 
letter dated December 14. 1982 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs, which 
established levels of restraint for certain 
specified categories of cotton textile 
products, including Category 369. 
produced or manufactured in Pakistan, 
which may be entered into the United 
States for consumption, or withdrawn 
from warehouse for consumption, during 
the twelve-month period which began 
on January 1.1983 and exends through 
December 31.1983. A further letter 
dated December 7.1983 was published 
in the Federal Register on December 12, 
1983 (48 FR 55308) which further 
amended the December 17.1982 
directive to establish a specific limit and 
a designated consultation level within 
Cateoigy 389. in the letter published 
below the Chairman of the committee 
for the Implementation of Textile 
Agreements directs the Commissioner of 


Customs to adjust the charges for parts 
of Category 369 to account for 1982 
overshipments, effective on December 
16.1983. 

Waltor L Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

December 14.1983. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury, Washington. 
DC 

Dear Mr. Commissioner To facilitale 
implementation af the Bilateral Cotton 
Textile Agreement of March 9 and 11,1982, 
as amended between the Governments of the 
United States and Pakistan, 1 request that, 
effective on December 10.1983. you charge 
234.080 pounds to the level of restraint 
established tn the directive af December 7, 
1983 for Category 369 pt 1 Abo effective on 
December 16.1983.1 request that you reduce 
the charges made to the level established in 
the directive of December 7.1983 for 
Category 369 pt. f by 234.660 pounds. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely. 

Walter C Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements 

pH Dor. av-norw ftWd 12-isaa ims *m| 
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DEPARTMENT OF DEFENSE 

Department of the Air Force 

Public Information Collection 
Requirement Submitted to OMB for 
Review 

The Department of Defense has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains the 
following information: (1) Type of 
submission; (2) Title of information 
collection and form number, if 
applicable; (3) Abstract statement of the 
need for and the uses to be mude of the 
information collected: (4) Type of 
respondent; (5) An estimate of the 
number of responses; (8) An estimate of 
the total number of hours needed to 
provide the information; (7) To whom 


1 In Category JOB. only TSUSA Nos. 3661S20. 
306.1840, 3682120, 3662140. 366.2420, 3662440, and 
3662740 

• In Category 300. all TSUSA Noa. itxcapt 
3661855. 3661820 3661640. 386 2120. 366.214a 

3662420. 366 2440 and 3062740 
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comments regarding the information 
collection are to be forwarded: (8) The 
point of contact from whom a copy of 
the information proposal may be 
obtained 

K\tension 

« * 

Minor Motor Vehicle Accident Report 
(AF Form 840) 

The Air Force requires a written 
report on all accidents on Air Force 
installations involving government or 
privately-owned vehicles. Minor motor 
vehicle accidents are reported on AF 
Form 640 by the drivers of the vehicles. 
The report is used by the Security Police 
to record relevant information about 
base accidents (who and what were 
involved and where, when, and why the 
Hccident occurred). 

Individuals operating motor vehicles 
on Air Force installations: 500 
responses; 150 hours. 

Forward comments to Edward 
Springer, OMB Desk Officer, Room 8235, 
NKOB, Washington, D.C. 20503. and 
John V. Wenderoth, DOD Clearance 
Officer. WHS/DIOR. Room 1C535. 
Pentagon, Washington. D.C. 20301. 
telephone (202) 604-0187. 

A copy of the information collection 
proposal may be obtained from Mr. A. L 
Thomas, Air Force Office of Security 
Police. Kirtland AFB. NM 87117, 
telephone (505) 844-6627, 

M S. Hedy. 

OSD Federal Register Liaison Officer. 
Department of Defense . 

December 13,1983. 

P'8 Due Fifed IMS-40: 0 45 urr.| 
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Department of the Navy 

Chief of Navai Operations; Executive 
Panel Advisory Committee; Anti- 
Submarine Warfare Task Force; 

Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
D.S.C App. I). notice is hereby given 
that the Chief of Naval Operations 
I CNO) Excecutive Panel Advisory 
Committee Anti-Submarine Warfare 
Task Force will meet on February 14-15, 
l«84. from 9 a.m. to 5:00 p.m. each day. 
at 2000 North Beauregard Street, 
Mexandria, Virginia. All sessions will 
be dosed to the public. 

The entire agenda for the meeting will 
consist of discussions of anti-submarine 
warfare and related intelligence. These 
matters constitute classified information 
that U specifically authorized by 
Executive order to be kept secret in the 
•nterest of national defense, and is, in 
fact, properly classified pursuant to such 


Executive order. Accordingly, the 
Secretary of the Navy has determined in 
writing that the public interest requires 
that ail sessions of the meeting be 
closed to the public because they will be 
concerned with matters listed in section 
552b(c)(l) of title 5, United States Code. 

For further information concerning 
this meeting, contact Lieutenant Thomas 
E. Arnold, Executive Secretary of the 
CNO Executive Panel Advisory 
Committee. 2000 North Beauregard 
Street, Alexandria. Virginia 22311. 
Telephone: (703) 756-1205. 

Dated: December 12.1983. 

r n otn®. 

Lieutenant Commander, /AGC, US. Navy, 
Alternate Federal Register Liaison Officer. 

|FX Doc Fifed 146 ««| 
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4 

Chief of Naval Operation*; Executive 
Panel Advisory Committee; Anti- 
Submarine Warfare Task Force; 

Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 

U. S.C. App. I). notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Advisory 
Committee Anti-Submarine Warfare 
Task Force will meet on January 17-18. 
1964. from 9 a.m. to 5:00 p.m. each day. 
at 2000 North Beauregard Street, 
Alexandria. Virginia. All sessions will 
be closed to the public. 

The entire agenda for the meeting will 
consist of discussions of anti-submarine 
warfare and related intelligence. These 
matters constitute classified information 
that is specifically authorized by 
Executive order to be kept secret in the 
interest of national defense and is. in 
fact properly classified pursuant to such 
Executive order. Accordingly, the 
Secretary of the Navy has determined in 
writing that the public Interest requires 
that all sessions of the meeting be 
closed to the public because they will be 
concerned with matters listed in section 
552b(c)(l) of title 5. United States Code. 

For further information concerning 
this meeting, contact Lieutenant Thomas 
E. Arnold, Executive Secretary of the 
CNO Executive Panel Advisory 
Committee. 2000 North Beauregard 
Street. Alexandria, Virginia 22311, 
Telephone: (703) 756-1205. 

Dated; December 12.1983 

V. N. Ottl®. 

Lieutenant Commander. fACC. US Navy, 
Alternate Federal Register Liaison Officer. 

[KK Doc M-W4» Fifed IX-1V4.T It45 mm] 
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Naval Discharge Review Board; 

Hearing Locations 

In November 1975, the Naval 
Discharge Review Board commenced to 
convene and conduct prescheduled 
discharge review hearings for a number 
of days each quarter in locations outside 
of the Washington, D.C. area. The cities 
in which these hearings are scheduled 
are determined in part by the 
concentration of applicants in a 
geographical area. 

The following Naval Discharge 
Review Board hearing itinerary for 
February through March 1984 has been 
approved, but remains subject to 
modification if required: 

February 6 through February 16 1984, San 

Diego. California 

March 12 through March 16.1964. Dallas, 

Texas 

March 26 through March 30.1964. Chicago. 

Illinois 

Hearings are scheduled to be held in 
Arlington, Virginia, during each month 
of the year. 

Any former member of the Navy or 
Marine Corps who desires a discharge 
review, either in Washington, D.C, or in 
a city nearer to his or her residence, 
should file an application with the Naval 
Discharge Review Board using DD Form 
293. If a personal appearance is 
requested, the petitioner should enter on 
the application the hearing location 
which Is preferred. Applicant forms (DD 
293) may be obtained from, and the 
completed application should be mailed 
to, the following address: Naval 
Discharge Review Board. Suite 910. 801 
North Randolph Street. Arlington. 
Virginia 22203. 

Notice is hereby given that since the 
foregoing itinerary is subject to 
modification and since, following receipt 
of a new application, the Naval 
Discharge Review Board must obtain the 
applicant's military record before a 
hearing may be scheduled, the 
submission of an application to the 
Naval Discharge Review Board is no 
tantamount to scheduling a hearing. 
Applicants and representatives will be 
mailed a notification of the date and 
place of their hearing when personal 
appearance has been requested. 

For further information concerning tne 
Naval Discharge Review Board, contact: 
Captain Raymond A. Ways. U.S. Navy, 
Executive Secretary, Naval Discharge 
Review Board, Suite 910. 801 North 
Randolph Street, Arlington. Virginia 
22203. Telephone: (202) 696-4881. 
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Dated: December 12,1963. 

F. N. Ottie, 

Lieutenant Commander, / ACC, US. Navy, 
Alternate Federal Register Liaison Officer, 

\Yk Doc Wed U-14-4* ft45 •«) 
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Allied Corp.; Intent To Grant Limited 
Exclusive Patent License 

The Department of the Navy hereby 
gives notice of intent to grant to Allied 
Corporation, a corporation of the State 
of New York, a revocable, 
nonassignable, limited exclusive license 
to practice the Government-owned 
inventions described in U.S. Patents 
Nos. 3.720.639 entitled “Fluorinated 
Polyols*' issued March 13.1973; inventor 
James R. Griffith; 3.879.430 entitled 
“Highly Fluorinated Digtycidy! Ethers'* 
issued April 22,1975; inventors: Jacques 
G. O’Rear and James R. Griffith; 

4,045.408 entitled “Fluoro-Anhydride 
Curing Agents and Precursors Thereof 
for Fluorinated Epoxy Resins" issued 
August 30,1977; inventors: James R. 
Griffith and Jacques G. O’Rear; 4.132,681 
entitled “Fluorinated Polyether Network 
Polymers" issued January 2,1979; 
inventors: Donald E. Field and Jumes R. 
Griffith; 4,157.358 entitled “Fluorinated 
Network Polymers" issued June 5,1979; 
inventors; Donald E. Field and James R. 
Griffith: 4.284.747 entitled "Cis-trans 
Fluoropolyo! Polyacrylate" issued 
August 18,1981; inventors: James R. 
Griffith and Jacques G. O’Rear. and 
4.356,296 entitled “Fluorinated Diacrylic 
Esters and Polymers Therefrom" issued 
October 28,1982; inventors: James R. 
Griffith and Jacques G. O’Rear. 

This license will be granted unless 
within 60 days from the date of this 
notice written objections to this grant 
along with supporting evidence, if any, 
are received by the Office of Naval 
Research (Code 302), Arlington, VA 
22217. 

For further information concerning 
this notice, contact: Dr. A.C. Williams, 
Staff Patent Adviser, Office of Naval 
Research (Code 305), Ballston Tower 
No. 1, 800 N. Quincy Street, Arlington. 

VA 22217. Telephone No. (202) 696-4005. 

Dated: December 13.1983. 

F. N. Ottie, 

Lieutenant Commander, /ACC, US Navy, 
Alternate Federal Register Liaison Officer. 

IF* Doc. K-43444 FtUd U-1MH ft41 «m) 
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Dymatron, Inc.; Intent To Grant Limited 
Exclusive Patent License 

The Department of the Navy hereby 
gives notice of intent to grant to 


Dymatron, Inc. a corporation of the 
State of Kentucky, a revocable, 
nonassignable, limited exclusive license 
to practice the Government-owned 
inventions described in U.S. Patents 
Nos. 3,993.577 entitled “Method for 
Production of Heat and Hydrogen Gas" 
issued November 23,1976; inventors: 
Stanley A. Black and James F. Jenkins; 
4,264.302 entitled “Supercorroding 
Galvanic Cell Alloys for Generation of 
Heat and Gas” issued April 28,1961; 
inventors: Serguis S. Sergev, Stanley A. 
Black and James F. Jenkins; 3.942,511 
entitled “Sandwiched Structure for 
Production of Heat and Hydrogen Gas" 
issued March 9,1976; inventors: Stanley 
A. Black and James F. Jenkins and 
4,017,414 entitled “Powdered Metal 
Source for Production of Heat and 
Hydrogen Gas” issued April 12,1977; 
inventors: Stanley A. Black and James F. 
Jenkins. 

This license will be granted unless 
within 60 days from the date of this 
notice written objections to this grant 
along with supporting evidence, if any. 
are received by the Office of Naval 
Research (Code 302), Arlington. VA 
22217. 

For further information concerning 
this notice, contact; Dr. A.C Williams, 
Staff Patent Adviser. Office of Naval 
Research (Code 305), Ballston Tower 
No. 1. 800 Quincy Street. Arlington, VA 
22217. Telephone No. (202) 696-4005. 

Dated: December 13,1983. 

F. N. Ottie. 

Lieutenant Commander, fAGC, US Navy, 
Alternate Federal Register Uoison Officer 

[FR Doc. H-U447 FM 12-1S-4* ft45 «R>) 
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Geomarex Corp.; Intent To Grant 
Limited Exclusive Patent License 

The Department of the Navy hereby 
gives notice of intent to grant to 
Geomarex Corporation, a corporation of 
the State of Nevada, a revocable, 
nonassignable, limited exclusive license 
to practice the Government-owned 
invention described in U.S. Patent No. 
3,434.551 entitled “Bouyant Coring 
Aparatus" issued March 25,1969; 
inventor. Andre M. Rosfelder. 

This license will be granted unless 
within 60 days from the date of this 
notice written objections to this grant 
along with supporting evidence, if any. 
are received by the Office or Naval 
Research (Code 302), Arlington. VA 
22217. 

For further information concerning 
this notice, contact: Dr. A. C. Williams. 
Staff Patent Adviser. Office of Naval 
Research (Code 305). Ballston Tower 


No. 1. 800 N. Quinov Street, Arlington. 
VA 22217. Telephone No. (202) 690-4005. 

Dnted: December 13.1983. 

F. N. Ottie, 

Lieutenant Commander, JAGG, US. Navy, 
Alternate Federal Register Liaison Officer. 

|FR Doc. a~3>44* Ftlod U-1&-6& ft45 uni 
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Samuel C. Smith; Intent To Grant 
Limited Exclusive Patent License 

The Department of the Navy hereby 
gives notice of intent to grant to Samuel 
C. Smith, an individual in the State of 
Massachusetts, a revocable, 
nonassignable. limited exclusive license 
to practice the Government-owned 
invention described in U.S. Patent No. 
4.317,797 entitled “Resin Purger" issued 
March 2.1982; inventor Samuel C 
Smith. 

This license will be granted unless 
within 60 days from the date of this 
notice written objections to this grant 
along with supporting evidence, if any. 
are received by the Office of Naval 
Research (Code 302), Arlington, VA 
22217. 

For further information concerning 
this notice, contact: Dr. A. C. Williams. 
Staff Patent Adviser. Office of Research 
(Code 305). Ballston Tower No. 1,800 
Quincy Street. Arlington. VA 22217, 
Telephone: (202) 696-1005). 

Dated: December 13.1983. 

F. N. Ottie, 

Lieutenant Commander, fAGC, US. Navy, 
Alternate Federal Register Liaison Officer 

[FR Doc. 45 ftlad I2-I5-AJ. 445 «<n] 
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DEPARTMENT OF EDUCATION 

Women’s Educational Equity Act 
Program 

agency: Office of Elementary and 
Secondary Education. Department of 
Education. 

action: Application notice for fiscal 
year 1964. 

summary: Applications are invited for 
new projects and for noncompeting 
continuation projects under the 
Women's Educational Equity Act 
Program. 

Authority for this program is 
contained in Title IX, Part C of the 
Elementary and Secondary Education 
Act of 1965. as amended by the 
Education Amendments of 1978. (20 
U.S.C. 3341-3348) 

This program issues awards to public 
agencies, nonprofit private agencies. 
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organizations, institutions, and 
individuals. 

The purpose of the awards is to 
develop educational materials and 
model programs designed to promote 
women's educational equity. These 
materials and programs are developed 
for replication throughout the United 
States. 

An application under this program 
must be marked Attention: 84.083A for 
general grants: Attention: 84.0838 for 
small grants; and Attention: 84.083C for 
noncompeting continuations. 

Closing Date for Transmittal of 
Applications : Applications for new 
awards must be mailed or hand 
delivered by February 28,1984. 
Applications for non-competing 
continuation awards should be mailed 
or hand delivered by February 28.1984. 

Applications Delivered by Mail: An 
application sent by mail must be 
tddresaed to the U.S. Department of 
Education. Application Control Center. 
Attention: 84.083A for general grants. 
B4.083B for small grants, and 84.083C for 
noncompeting continuations. 

Washington. D C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U-S. Postal Service 

postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 

Service. 

(3) A dated shipping label invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 

Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark; or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant Is encouraged to use 
registered or at least first class mail. 

Each late applicant will be notified that 
its application will not be considered. 

Applications Deliwred by Hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center. 
Room 5873. Regional Office Building 3. 
"th and D Streets, SW.. Washington, 

D C The Application Control Center 
will accept hand-delivered applications 
between 8:00 a.m. and 4:30 p.m. 
(Washingtion. D.C. time) daily except 
Saturdays, Sundays and Federal 
holidays. 


An application for a new project that 
is hand delivered will not be accepted 
after 4:30 p.m. on the closing date. 

If a noncompeting continuation 
application is late, the Department of 
Education may lack sufficient time to 
review it with other noncompeting 
continuation applications and may 
decline to accept it 

Program Information and Program 
Priorities: Final regulations governing 
grants under the Women's Educational 
Equity Act (WEEA) Program were 
published in the Federal Register on 
April 3.1980 in 45 FR 22730. The 
regulations provide five priorities that 
are applicable to general grants in order 
to ensure that available funds are 
awarded to projects that are likely to 
achieve the purpose of the Act most 
effectively. These priorities are 
described in 34 CFR 745.23 through 
745.27 of the regulations. 

Each year, the Secretary selects one 
or more of these priorities and 
determines whether the selected 
priorities will also apply to smull grants. 
The Secretary also allocates a 
percentage of available funds to each 
selected priority. 

In fiscal year 1984. the priorities 
described below will apply to both 
general and small grants. 

The Secretary plans to allocate the 
funds available for new grants among 
the selected priorities in the percentages 
set out below. These estimates, 
however, do not bind the U.S. 
Department of Education to a specific 
number of grants or to the amount to be 
awarded to any priority. 

Section 745.23—Priority for model 
projects on Title IX compliance: 15%. 

The Secretary will support the 
development of model programs and 
educational materials that enable local 
educational agencies, institutions of 
higher education, and other educational 
agencies and institutions to meet the 
requirements of Title IX of the 
Education Amendments of 1972. 

Section 745.24—Priority for model 
projects on educational equity for racial 
and ethnic minority women and girls: 
20%. The Secretary will support projects 
that focus on issues of double 
discrimination, bias, and stereotyping 
based on sex and race or ethnic origin, 
affecting women and girls of racial and 
ethnic minority groups. 

Section 745.25—Priority for model 
projects on educational equity for 
disabled women and girls: 20%. The 
Secretary will support projects that 
address issues of double discrimination, 
bias, and stereotyping affecting disabled 
women and girls. 

Section 745.27—Priority for model 
projects to eliminate persistent barriers 


to educational equity for women: 20% 

The Secretary will support projects that 
are designed to remove or reduce 
persistent barriers confronting women in 
achieving educational equity. Project 
activities may focus on barriers that 
have received little attention in the past 
or on barriers that past efforts have 
been unsuccessful in removing or 
reducing. 

Section 745.20—Other authorized 
activities: 25%. The Secretary' will 
support projects that do not fall under 
any of these priorities but which carry 
out other activities authorized in 
i 745.20. 

Applicants are reminded that $ 745.6 
( ’Equity for all women: Diverse 
approaches") of the regulations requires 
that any project which proposes to 
address the needs of all women must 
address the diverse needs of racial and 
ethnic and minority women, disabled 
women, women of various socio¬ 
economic and geographic backgrounds, 
and women of various age groups. 

The Secretary especially requests 
applications that focus on developing 
student use materials for elementary 
schools or on the particular problems of 
women in mathematics and science 
programs in elementary and secondary 
schools, colleges and universities, and 
the work place. Except as provided in 34 
CFR 745.30. an application that focuses 
on these problems does not receive any 
competitive preference over applications 
that do not focus on these problems. 

The length of projects under this 
program will not exceed one year. 

An applicant must select and identify 
in its application the priority area in 
which the application will compete. 
Applications compete only against othur 
applications in that priority area. 

An applicant that does not identify a 
priority area in its application will 
compete In the category of "other 
authorized activites." 

Applications for all new general 
grants will be evaluated competitively 
under the evaluation criteria in 34 CFR 
745.30 through 745.34. Applications for 
all new small grants will be evaluated 
competitively under the evaluation 
criteria In 34 CFR 745.30 through 745.35. 

Intergovernmental Review 

On June 24.1983. the Secretary 
published in the Federal Register final 
regulations (34 CFR Part 79, published at 
48 FR 29158 et seq.) Implementing 
Executive Order 12372 entitled 
"Intergovernmental Review of Federal 
Programs." The regulations took effect 
September 30.1983. 

This program is subject to the 
requirements of the Executive Order and 
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the regulations in 34 CFR Part 79. The 
objective of Executive Order 12372 is to 
foster an intergovernmental partnership 
and a strengthened federalism by 
relying on State and local processes for 
State and local government coordination 
and review of proposed Federal 
financial assistance. 

The Executive Order— 

• Allows States, after consultation 
with local officials, to establish their 
own process for review and comment on 
proposed Federal financial assistance; 

• Increases Federal responsiveness to 
State and local officials by requiring 
Federal agencies to accommodate Slate 
and local views or explain why not; and 

• Revokes OMB Circular A-95. 

Transactions with nongovernmental 

entities, including State postsecondary 
educational institutions and federally 
recognized Indian tribal governments, 
are not covered by Executive Order 
12372. Also excluded from coverage are 
research, development, or 
demonstration projects which do not 
have a unique geographic focus and are 
not directly relevant to the 
governmental responsibilities of a State 
or local government within that 
geographic area. 

The following is the current list of 
States which have established a 
process, designated a single point of 
contact, and have selected this program 
for review: 


Ari*oo« 

Aik* nut* 

California 

Colorado 

Connecticut 

DeUwarv 

District of Columbia 

Florida 

Georgia 

llhnoia 

Indiana 

Iowa 

Kentucky 

Loutalan* 

Morylund 

NlatMchuMtt* 

Michigan 

Minnesota 

Mitiouri 

Montana 

Nebraska 

Nevada 

New Hampshire 
Now Jersey 


New Mexico 
New York 
North Carolina 
Northern Mariana* 
Island* 

Oklahoma 
Oregon 
IVnnsytvanU 
Ihrarlo Rico 
Rhoda bland 
South Carotin* 

South Dakota 

TcrtoejMT 

Tmt 

Utah 

Vermont 

Virginia 

Waahlngton 

Weal Virginia 

Wisconsin 

Wyoming 

Treat Territory of the 
Pacific bland* 


Immediately upon receipt of this 
notice, applicants which are 
governmental entities, including local 
educational agencies, must contact the 
appropriate State single point of contact 
to find out about and to comply with the 
State s process under the Executive 
Order. Applicants proposing to perform 
activities in more than one State should 
immediately upon receipt of this notice 
contact the single point of contact for 


each State and follow the procedures 
established in those States under the 
Executive Order. A list containing the 
single point of contact for each State is 
included in the application package for 
this program. 

In States not listed above. State, 
areawide, regional, and local entities 
may submit comments directly to the 
Department. 

Any State process recommendation 
and other comments submitted by a 
State single point of contact and any 
comments from State, areawide, 
regional, and local entities must bt? 
mailed or hand delivered by April 30. 
1984 to Ihe following address: 

The Secretary, U.S. Department of 
Education, Room 4181 (Attention: 

84.083A, 64.063B or 84.083C), 400 
Maryland Avenue, S.W., Washington, 
D.C. 20202. Telephone Number (202) 
245-7913. (Proof of mailing will be 
determined on the same basis as 
applications.) 

Please note that the above address is 
not the same address as the one to 
which the applicant submits its 
completed application. Do not send 
applications to the above address . 

Available Funds: The appropriation 
for this program for Fiscal Year 1984 is 
$5.76 million. Approximately $3,510,000 
will be made available for new general 
grants. $450,000 for new small grants, 
$1,200,000 for non-competing 
continuations, and $800,000 for one 
contract. 

In fiscal year 1983. S5.76 million was 
available for this program. 
Approximately $4,715,500 was used for 
51 new general grants, approximately 
$422,190 was used for 19 new small 
grants, and approximately' $000,000 was 
used to fund continuation of one 
contract The average new general grant 
was $92,461 and the average new small 
grant was $22,221. 

These estimates do not bind the 
Department to a specific number of 
grants or to the amount of any grant 
unless otherwise specified by statute or 
regulations. 

Applicants should be aware that the 
availability of funds for this competition 
is being contested in litigation in the 
United States District Court for the 
Northern District of Illinois, Eastern 
Division [United States v. Board of 
Education of the City of Chicago, 

Docket No. 80C5124). Any obligation of 
these funds is currently enjoined by the 
court. 

Application Forms: Application forms 
and program information packages will 
be ready for mailing by December 28, 
1983. 


Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included m the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under Ihe statute and regulations. 

The Secretary strongly urges that 
applicants not submit information that \n 
not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(a) Regulations governing projects 
under the Women’s Educational Equity 
Act, 34 CFR Part 745. 

(b) Education Department General 
Administrative Regulations (EDGAR). 34 
CFR Parts 74. 75, 77. 78. and 79. 

FOR FURTHER INFORMATION CONTACT! 

Mrs. Rosemary Clifford*Wilson. Chief, 
Women’s Educational Equity Act 
Program, U.S. Department of Education 
(Room 2031. FOB-6), 400 Maryland 
Avenue. S.W., Washington, D.C. 20202 
Telephone: (202) 245-2181. 

(20 U.S.C. 3341-3348) 

(Catalog of Federal Domestic Assistance 
No. 84.063. Woman’s Educational Equity Ad 
Program) 

D.ited: December 4.1983. 

T. H. Ball, 

Secretary of Education. 

[KR Doc 8S-JS4M nud 11-15*0 *45 *m| 

billing coot 4000-01-0 


Training Program for Special Programs 
Staff and Leadership Personnel 
Proposed Training Priorities for Fiscal 
Year 1984 

agency: Office of Postsecondary 
Education, Department of Education. 

action: Notice of proposed training 
priorities for fiscal year 1984. 

summary: The Secretary of Education 
proposes priorities for training activity* 
to be funded under the Training Program 
for Special Programs Staff and 
Leadership Personnel. The training 
priorities will assist applicants for 
training grants to address the most 
significant training needs of the Special 
Programs staff and leadership 
personnel. Training grant awards are 
made in order to improve the operation 
of the Special Programs projects. 

dates: Interested persons are Invited to 
sumit comments or suggestions 
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regarding the proposed training 
priorities on or before January 18,1984. 

addresses: AU written comments and 
suggestions should be sent to John L 
Hunt, Program Development Branch, 
Division of Student Services. ROB-3 
Room 3514, Department of Education. 

400 Maryland Avenue. SW„ 

Washington. D.C. 20202. 

FOR FURTHER INFORMATION CONTACT! 

John L Hunt at the address provided 
above or call (202) 245-2511. 

SUPPLEMENTARY INFORMATION: The 

Training Program for Special Programs 
Staff and Leadership Personnel provides 
Federal financial assistance to 
institutions of higher education and 
public and private nonprofit agencies 
and organizations to train staff and 
leadership personnel employed in. or 
preparing for employment in, protects 
funded under the Special Programs for 
Students from Disadvantaged 
Backgrounds (Talent Search. Upward 
Bound. Special Services for 
Disadvantaged Students, and 
Educational Opportunity Centers). The 
Secretary, after consultation with 
regional and State professional 
association* of persons having special 
knowledge with respect to the needs 
and problems of such programs, is 
authorized to award training grants 
under this program. Authority for this 
program is contained in sections 417A 
wnd 417F, Title IV of the Higher 
Education Act of 1965, as amended (20 
U S.C. 1070d. 1070d-ld). 

The Secretary invites public comment 
on the proposed priorities for training 
including suggested modifications to the 
proposed priorities. The following 
priorities represent areas in which the 
Secretary proposes to support training 
activities In program year 1984-85 under 
the Training Program. Publication of 
these proposed priorities does not bind 
the Department to fund in the listed 
areas. 

Proposed Training Priorities for Fiscal 
* ear W84: The Secretary proposes to 
give funding priority in fiscal year 1984 
to the following training activities: 

U) Regional workshops for new 
Special Programs project directors (less 
f uan two years in their current 
positions) to improve their skills in 
utvas such as supervision, program 
administration, and compliance with 
federal regulations in order to prevent 
|rr ^management or marginal results. 

U) Regional workshops for 
^portenced Special Programs project 
directors (two years or more in their 
current positions) on program evaluation 
deluding establishment of measurable 
outcome objectives. 


(3) Regional workshops which 
enhance the skills of Special Programs 
instructional staff to provide basic skills 
development. 

(4) Regional workshops which provide 
Special Programs counselors/instructors 
with techniques and information on 
Appropriate uses of standardized tests 
and student assessment procedures. 

(5) Workshops to enhance the 
knowledge of Special Programs project 
directors, instructors, end counselors in 
cost-effective uses of computers and 
other advanced educational technology. 

(6) Workshops to enhance the skills of 
project staff who provide services to the 
physically handicapped and learning 
disabled. 

(7) Workshops to enhance the skills of 
Special Programs staff to meet the 
unique needs of the adult learner in 
areas such as pre-enrollment counseling 
of undereducated, unemployed adults, 
student support needs, career 
counseling, and characteristics of the 
adult learner. Establishing priorities for 
the Training Program will enable the 
Secretary to award grants to applicants 
which will address the most significant 
training needs of the Special Programs 
staff and leadership personnel Points 
will be awarded to those applications 
which address the needs that arc 
consistent with the priorities established 
by the Secretary as authorized under 

§S 642.31(f) and 642.34 of the program 
regulations. 

The Secretary will consider comments 
from the public on other training topics 
which are germane to the Special 
Program^ for Students from 
Diasdvantaged Backgrounds. 

This Notice does not solicit 
application proposals or concept papers. 
The final priorities will be selected on 
the basis of public comment, the 
availability of funds, and any other 
relevant Departmental considerations. 
Final priorities will be announced in the 
form of an Application Notice in the 
Federal Register. That Notice will solicit 
grant applications and establish the 
closing date. 

Dated: January 13,1963. 

(Catalog of Federal Domestic Assistance 
Number 84.103 Training Program for Special 
Programs Staff and Leadership Personnel) 

| FI Doe. FU*d t4S am) 

CULLIMQ COOC 4000-01 W 


Office of Special Education and 
Rehabilitative Services 

Arbitration Panel Decision Under the 
Randolph-Sheppard Act 

agency: Department of Education. 


action: Notice of Arbitration Panel 
Decision under the Randolph-Sheppard 
Act. 


summary: Notice is hereby given that on 
April 23,1982, an arbitration panel 
rendered a decision in the matter of 
Betty MoffitL vendor, vs. Tennessee 
Department of Human Services. State 
Licensing Agency (RS/80-8). The panel 
was convened by the Secretary of the 
Department of Education pursuant to 20 
U.S.C. 107-d(a), upon receipt of a 
complaint filed by the petitioner Betty 
Moffitt on August 27,1980. Under this 
section of the act. a blind licensee 
dissatisfied with the State's operation or 
administration of the vending facility 
program may request a full evidentiary 
hearing from the State Licensing 
Agency. If the licensee is dissatisfied 
with the State agency decision, the 
licensee may complain to the Secretary, 
who is then required to convene an 
arbitration panel to resolve the dispute 
FOR FURTHER INFORMATION CONTACT! 
Director. Division for Blind and Visually 
Impaired, Rehabilitation Services 
Administration. Room 3330, Mary E 
Switzer Building. Department of 
Education. 330 *C' Street. SW.. 
Washington, D.C. 20202. Area Code 
(202) 245-0918, TTY (202) 245-0591. The 
full text of the arbitration panel decision 
can be obtained from this source. 

Dated December. 13.1983. 

Madeleine Will 

Assistant Secretary', Office of Special 
Education and Rehabilitative Service* 

Arbitration Panel Decision 

A blind vendor, Betty Moffitt. grieved 
a determination made by the Tennessee 
Department of Human Services, State 
licensing Agency, to exclude her os a 
potential applicant for a new vending 
facility at a Tennessee Valley Authority 
plant in Surgoinsville. Tennessee. 

Moffitt retained counsel and pursued 
her complaint consistent with the 
procedural requirements of the 
Randolph-Sheppard Act at 20 U.S.C. 107 
et. seq .. and the Department of 
Education's revised Interim Policies and 
Procedures for Randolph-Sheppard 
arbitrations. 

At issue was the appropriate remedy 
Ms. Moffitt should receive as a result of 
the error by the Tennessee Department 
of Human Services to properly consider 
her as an applicant for the above 
vending facility location. The 
Complainant specifically requested that 
she be given an "absolute preference" 
over other applicants for the site of her 
choice, and an award of money damages 
for loss of income resulting from failure 
to be considered as an eligible applicant 
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for the facility in question. It was 
stipulated prior to the arbitration 
proceedings that the State Licensing 
Agency's actions were incorrect and the 
only question was one of remedy. 

The arbitration panel, one member 
dissenting, reached the following 
conclusions. Since the vending location 
sought by the Complainant was no 
longer available. Ms. Moffitt is entitled 
to an absolute one-time preference to 
any vacant vending facility of her choice 
for a period of two yeors from the date 
this order is issued by the Rehabilitation 
Services Administration or until the 
Complainant exercises this preference, 
whichever occurs first. The panel also 
determined that the absolute priority 
was appropriate even though it found 
that the Tennessee Licensing Agency 
could not itself grant this remedy under 
its own rules and regulations. 

Further, the panel awarded Ms. 

Moffitt retroactive damages in the sum 
of $30,000.00, which represented her lost 
income. The panel specifically ordered 
that this amount be paid jointly by 
Tennessee and the U.S. Department of 
Education "out of Randolph-Sheppard 
program funds at the applicable rate of 
20^. State funds and 00% Federal funds.** 

The arbitration panel decision does 
not necessarily represent the views of 
the Department of Education. 

|IH Doc r»Wd U-IHO *4* «m) 

StLUMQ COOC 4000-01-41 


Office of Postsecondary Education 

Strengthening, Special Needs, and 
Challenge Grant Programs; Application 
Notice for Non-Competing 
Continuation Awards for Fiscal Year 
1964 

Applications are invited for non¬ 
competing continuation awards under 
the Strengthening, Special Needs and 
Challenge Grant Programs. These 
programs, collectively known as the 
institutional Aid Programs, are 
authorized by Title 111 of the Higher 
Education Act of 1965. as amended 
(HEA). In particular, the Strengthening 
Program is authorized by sections 311- 
313 and 341-347 of the HEA. 20 U.S.C. 
1057-1059,1066-1069c; the Special 
Needs Program is authorized by sections 
321-324 and 341-347 of the HEA. 20 
U.S.C. 106G-1063 106-1069c; and the 
Challenge Grant Program is authorized 
by sections 331-332 and 341-347 of the 
HEA. 20 U.S.C. 1064-1069c. 

Under the Strengthening, Special 
Needs and Challenge Grant Programs, 
the Secretary awards development 
grants to eligible institutions of higher 
education to assist them in carrying out 


their long-range development plans, 
thereby assisting them in becoming self- 
sufficient. Institutions may use the funds 
awarded under each program to improve 
their academic quality and to strengthen 
their planning, management and fiscal 
capabilities. 

Closing Date for Transmittal of 
Applications 

To be assured of consideration for 
funding, an application for a non¬ 
competing continuation award should be 
mailed or hand-delivered by February 8. 
1984. 

If an application for a non-competing 
continuation award is late, the 
Department may lack sufficient time to 
review it with other non-competing 
continuation applications and may 
decline to accept it 

Applications Delivered by Mail 

An application sent by mail should be 
addressed to the U.S. Department of 
Education, Application Control Center. 
Attention: 84.031D (Institutional Aid 
Programs—Strengthening); 84.031E 
(Institutional Aid Programs—Special 
Needs); &4.031F (Institutional Aid 
Programs—Challenge), Washington, 

D C. 20202. 

An applicant should show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Pbstal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
aoceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) a private metered 
postmark, or (2) a private mail receipt 
that is not dated by the U.S. Postal 
Service. An applicant should note that 
the U.S. Postal Service does not 
uniformly provide a dated postmark. 
Before relying on this method, an 
applicant should check with its local 
post office. 

An applicant is encouraged to use 
registered or at least first class mail. 

Applications Delivered by Hand 

An application that is hand-delivered 
must be taken to the U.S. Department of 
Education, Application Control Center. 
Room 5673. Regional Office Building 3. 

7th and D Streets. SW., Washington. 

DC. 

The Application Control Center will 
accept a hand-delivered application 


between 8:00 a.m. and 4:30 p in. 
(Washington. D.C. time) daily except 
Saturdays. Sundays, and Federal 
holidays. 

Program Information 

The Congress has appropriated 
$134,416,000 for the Institutional Aid 
Programs in Fiscal Year 1964. Of that 
amount. $62,408,000 has been reserved 
for the Strengthening Program. 
$62,408,000 for the Special Needs 
Program and $9,600,000 for the 
Challenge Grant Program. The 
Departments of Labor, Health 8nd 
Human Services. Education, and Related 
Agencies Appropriations Act 1964 
mandates reservation of $45,741,000 for 
awards to Historically Black Colleges 
and Universities under the Institutional 
Aid Programs. 

The Secretary anticipates that 
approximately $57,408,000 to $56906,000 
will be available to fund an anticipated 
247 non-competing continuation grants 
under the Strengthening Program, 
approximately $57,200,000 will be 
available to fund an anticipated 174 
non-competing continuation grants 
under the Special Needs Program and 
approximately $7,680,000 will be 
available to fund an anticipated 42 non¬ 
competing continuation grants under the 
Challenge Grant Program. 

In accordance with section 
34 7 (c)(l)(A) of the ifEA. the Secretary 
intends to award not less than 24 
percent of the total amount available 
under the Strengthening Program, and 
not less than 30 percent of the total 
amount available under the Special 
Needs Program, for both non-competing 
continuation and new grants, to eligible 
junior or community colleges, (n 
accordance with section 347(e) of the 
HEA. the Secretary also intends to make 
available $27,035,000 of the total amount 
appropriated for the Special Needs 
Program, for both non-competing 
continuation and new grants, to eligible 
historically black institutions of higher 
education. These institutions include the 
Institutions listed in the 1978 publication 
of the Nationul Center for Education 
Statistics entitled 'Traditionally Black 
Institutions of Higher Education: Their 
Identification and Selected 
Characteristics*' (34 CFR 628.31(b)). 

In order to ensure that there will be 
enough money to fund all 421 eligible 
non-competing continuation grants 
under the Strengthening and Special 
Needs Programs and in accordance with 
5 625.31(b)(2) of the Strengthening 
Program Regulations, and $ 626.31(c)(2) 
of the Special Needs Program 
Regulations. 34 CFR 625.31 (b)(2) and 
626.31(c)(2), respectively, the Secretary 
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anticipates limiting the maximum award 
for non renewable grants to $600,000 
and limiting the maximum award for 
renewable grants to $200,000. These are 
the same maximum annual limits that 
applied to grants made in Fiscal Year 
1983. Accordingly, applicants under the 
Strengthening or Special Needs 
Programs should not submit budget 
requests in excess of these amounts. 

THE SECRETARY WILL NOT ACCEPT 
ANY APPLICATION CONTAINING A 
REQUEST IN EXCESS OF THESE 
MAXIMUMS Those applications will be 
returned. The non-competing 
continuation grantee may then resubmit 
a revised application with a budget 
request that does not exceed the 
allowable maximum. However, if the % 
revised application is resubmitted later 
than March 15,1984. the Department 
may lack sufficient time to review it 
with other non-competing continuation 
applications and may decline to accept 
it. 

The Secretary docs not anticipate 
limiting the maximum grant award 
under the Challenge Grant Program. 

Although processing of applications 
will proceed on these estimates, it 
should be noted that these estimates do 
not bind the Department of Education to 
a specific amount of any grant unless 
that amount is otherwise specified by 
st atute or regulations. 

If the total of approved requests for 
Strengthening Program funds exceeds 
the amount available, each Institution's 
approved request will be ratably 
reduced so that the aggregate approved 
request equal the amount available— 
subject to the funding floor for two-year 
institutions. 

If the total of approved requests for 
Special Needs Program funds exceeds 
the amount available, each institution's 
approved request will be ratably 
reduced so that the aggregate aproved 
requests equal the amount available. 

Application Forms 

Application forms for non-competing 
continuation awards are expected to be 
ready for mailing no later than 
December 23.1983. They will be mailed 
routinely to currently funded projects. If 
« grantee does not receive the forms by 
December 30,1983. the grantee should 
telephone the Division of Institutional 
Development at ( 202 ) 245-9091. 

Applications must be prepared ana 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program in 
formation Is only intended to aid 
applicants in applying for assistance, 
frothing In the program information 
Package is intended to impose any 


paperwork, application content, 
reporting, or grantee performance 
requirements beyond those imposed 
under the statute and regulations. 

The Secretary' strongly urges that the 
narrative portion of the application not 
exceed eight (8) pages in length per 
activity narrative. The Secretary further 
urges that applicants not submit 
information that is not requested. 

Applicable Regulations 

Regulations applicable to non¬ 
competing continuation awards are: 

(a) Education Department Genera) 
Administrative Regulations (EDGAR). 34 
CFR Parts 74. 75. 77. and 7a* and 

(b) Regulations for the Institutional 
Aid Programs in 34 CFR Parts 624-027. 

Further Information 

For further information, contact: Dr. 
William A. Butts, Director, Division of 
Institutional Development. U.S. 
Department of Education. Room 3060, 
Regional Office Building 3. 400 Maryland 
Avenue. SW.. Washington. D.C. 20202. 
Telephone (202) 245-2715, 9091, 2429, or 
2384. 

(20 U.S.C 1051-1069c) 

(Catalog of Federal Domestic Assistance 
Number 84.031 D-Strengthenlng Program. 
84.03IE Special Needs Program, and B4.Q31F 
Challenge Gran! Program) 

Dated: December 14,1983. 

Edward M. Elmendorf, 

Assistant Secretary for Postsecondary 
Education . 

(Fit Doc. tt-3»2*4 PM 1 >-15-01 Ml am] 

BILLING COOC 4000-0 1 -U 


DEPARTMENT OF ENERGY 

Office of Conservation and 
Renewable Energy 

Fuel Economy of Motor Vehicles; 
Availability of the 1984 Gas Mileage 
Guide 

The Deportment of Energy (DOEj 
hereby gives notice of the availability of 
the 1984 Gas Mileage Guide . The 
Environmental Protection Agency (EPA) 
has issued regulations on Fuel Economy, 
Testing. Labelling and Information 
Disclosure Procedures and 
Requirements (40 CFR Part 600) which, 
among other things, contain 
requirements for dealers of 1981 and 
later model year automobiles and light 
trucks to have copies of a booklet, the 
Gas Mileage Guide, available and on 
display in their showrooms and to keep 
an adequate stock on hand to meet 
public demand. In the booklet 
prospective purchasers will be able to 
find the fuel economies of the various 


model vehicles certified as of August 31, 
1984 for sale in the United States. DOE 
is required by Section 506(b)(1) of the 
Motor Vehicle Information and Cost 
Savings Act (15 U.S.C. 1901 et seq.), as 
added by Section 301 of the Energy 
Policy and Conservation Act (42 U.S.C. 
6201 et seq.), to publish and distribute 
this booklet. Section 606.405-77 of the 
EPA regulations states that dealers will 
be expected to make these booklets 
available as soon as they are received 
by them, but in no case later than 15 
working days after notification is given 
of booklet availability. The publication 
today of this notice constitutes such 
notification. 

The 1984 Gas Mileage Guide is 
available for display and distribution by 
dealers in their showrooms. Any dealer 
who has not already received Guides 
from DOE or requires additional copies 
should request copies in writing to the 
following address, specifying the 
quantity desired for the 49~State and/or 
the California version: 

Write: Fuel Economy Distribution, 
Technical Information Center, 
Department of Energy. P.O. Box 62, Oak 
Ridge, Tennessee 37830. 

Usued in Washington. D.C., December 9. 
1983. 

Pat ColUna, 

Acting Assistant Secretary. Co rise ruth on and 
Renewable Energy . 

(PR Dot. F)kd 12-lLtt. 8 45 «m| 

BILLING COOC *460-41-41 


Economic Regulatory Administration 

(Docket No. ERA-FC-S3-034; OFC Case No. 
50099-9999-99-491 

Powerpiant and Industrial Fuel Use 
Act, Electric Utility Conservation Plan; 
Arizona Electric Power Cooperative, 
Inc. 

agency: Economic Regulatory 
Administration. DOE. 

action: Notice of approval of 
Conservation Plan of Arizona Electric 
Power Cooperative. Inc., Benson. 
Arizona. 


summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) has received an electric 
utility conservation plan developed and 
submitted by Arizona Electric Power 
Cooperative, Inc. (AEPCO) for DOE 
approval pursuant to section 808 of the 
Powerpiant and Industrial Fuel Use Act 
of 1978. as amended. 42 U.S.C. 8301 et 
seq . ("FUA" or “the Act"). Pursuant to 
10 CFR 508.5(b) (47 FR 25729. June 15. 
1982). DOE hereby gives Notice of 
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Approval of the Conservation Plan 
submitted by AEPCO. 

The public File for AEPCO containing 
this Notice of Approval of Conservation 
Plan and all other pertinent documents 
is available for inspection at the 
Department of Energy, Freedom of 
Information Reading Room, 1000 
Independence Avenue SW.. Room 1E- 
190, Washington, D.C. 20585, telephone 
(202) 252-6020, between the hours of 8 
a m. and 4 p.m. Monday through Friday 
except Federal holidays. Approval of a 
conservation plan is based on ERA'S 
consideration of the entire record of the 
proceeding, including any comments 
received during the public comment 
period for such plan. 
date: In accordance with 10 CFR 
f»08.5(b), this Notice shall take effect on 
December 18,1983. 

FOR FURTHER INFORMATION CONTACT: 

Edward J. Peters, Jr., Office of Fuels 
Programs, Economic Regulatory 
Administration, Forrestai Building, 
Room GA-073 G. 1000 Independence 
Avenue SW., Washington. D.C 20585, 
(202) 252-8162 

Marya Rowan. Office of General 
Counsel, Forrestai Building. Room 6B- 
235,1000 Independence Avenue SW., 
Washington, D C. 20585. (202) 252- 
2987 

supplementary information: Section 

1023 of the Omnibus Budget 
Reconciliation Act of 1981, Pub. L 97-35 
(OBRA) amended FUA by adding a new 
section 808, entitled "Electric Utility 
Conservation Plan." 

Section 808 requires utilities which 
own or operate any existing electric 
powerplant which used natural gas as a 
primary energy source between August 
14.1980 and August 13.1981, and which 
also plan to use natural gas in any 
electric powerplant, to develop and 
submit to DOE for approval a 
conservation plan to conserve electric 
energy. The plan must set forth the 
means to achieve the conservation of 
electric energy at a level equal to 10 
percent of the electric energy output of 
the utility sold within its own system 
which was attributable to natural gas 
during the four calendar quarters ending 
on )une 30,1981. Approved plans must 
be fully implemented during the Five 
year period following DOE approval. 

Notice of Receipt of AEPCO's 
proposed conservation plan providing 
for a thirty (30) day public comment 
period during which interested persons 
were invited to submit written 
comments concerning the content of the 
plan, was published in the Federal 
Register on October 24.1983 (48 FR 
49092). No comments on the proposed 
plan were received. 


Based upon the entire record of this 
proceeding, ERA has determined that 
AEPCO's conservation plan meets the 
requirements for approval contained in 
10 CFR 508.8. ERA is restricted by the 
120 day time limitation imposed by the 
Act on the plan approval process as to 
the amount of information which can be 
analyzed in order to ascertain the 
environmental significance of approval 
of this plan. However, based on the 
information contained in AEPCO’s 
submittal. ERA has determined, 
pursuant to 10 CFR { 508.5. that the 
conservation programs contained in the 
plan should not produce environmental 
consequences significant enough to 
warrant detailed documentation 
pursuant to the National Environmental 
Policy Act or its implementing 
regulations (40 CFR Part 1500 et seq.). 
Thus this action clearly does not 
represent a major Federal action 
significantly affecting the quality of the 
human environment. Pursuant to 10 CFR 
506.5 and section 808(d)(1) of FUA. DOE 
hereby approves AETCO's electric 
utility conservation plan. 

AEPCO shall annually submit a report 
to ERA pursuant to 10 CFR 508.7 (47 FR 
25733. June 15.1982) identifying the 
steps taken during die preceding year to 
implement its approved plan. Each such 
report shall be submitted within thirty 
(30) days after the close of a calendar 
year, beginning with the close of 
calendar year 1983. The report shall be 
sent to: Robert L Davies, Director, Coal 
and Electricity Division, Office of Fuels 
Programs. Economic Regulatory 
Administration, Forrestai Building. 

Room GA-033,1000 Independence 
Avenue SW., Washington. D.C. 20585. 

Issued In Washington. D.C on December 8. 
1983. 

Robert L Davies, 

Director, Coal and Electricity Division* Office 
of Fuels Programs, Economic Regulatory 
Administration . 

pn Doc «4J5t« nw 12-1MO, *45 «m| 
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(Docket No. ERA-FC-B1-018; OFC Case No. 
55368-3194-01-12) 

Permanent Fuels Mixture Exemption; 
Jones & Laughlin Steel Cofp. 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Notice and Proposed 
Modification of on Order Granting 
Permanent Fuels Mixture Exemption to 
Jones A Laughlin Steel Corporation. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) has commenced a 
proceeding under 10 CFR Part 501, 


Subpart G to modify the permanent fuels 
mixture exemption granted by Order 
("Order") to a new major fuel burning 
installation (MFBI), identified as No. 61 
Boiler, owned and operated by Jones A 
Laughlin Steel Corporation (JAL) at its 
Aliquippa Works, Aliquippa. 
Pennsylvania, under the Powerplant and 
Industrial Fuel Use Act of 1978,42 U.S.G 
8301 et seq. 

Based upon its review of JAL's 
November 18.1983, modification 
request. ERA is proposing to modify the 
Order on the basis of its determination 
that significantly changed 
circumstances, as defined in 10 CFR 
501.102(b), exist with respect to the 
applicability of the original exemption. 
Accordingly. ERA is hereby giving 
notice to all parties to the original 
proceeding of their right, pursuant to 10 
CFR 501.101(d), to file a written 
response to ERA'S proposal within 30 
days of the publication of this Notice in 
the Fedoral Register (see DATE section, 
below). If no responses are received 
within the established period, the Order 
modification, as proposed, shall become 
Final upon the expiration of that period 
without further action by ERA. 

A detailed discussion of the Order 
and jAL's request for modification 
thereof is provided In the 
SUPPLEMENTARY INFORMATION 
section below. 

date: Written responses to ERA s 
proposed modification of the ]AL Order 
must be received no later than January 
16.1984. 

aooress: Written responses are to be 
addressed to Department of Energy. 
Economic Regulatory Administration, 
Office of Fuels Programs. Case Control 
Unit, GA-033.1000 Independence 
Avenue, SW.. Washington. D.C. 20585 
0FO55308-3194-01-12 should be 
printed on the outside of the envelope 
and the documents contained herein. 

FOR FURTHER INFORMATION CONTACT: 
Edward J. Peters, Jr., Office of Fuels 
Programs, Economic Regulatory 
Administration. Forrestai Building. 
Room GA-073,1000 Independence 
Avenue, SW., Washington, D.C. 205ftx 
Telephone (202) 252-8162 
Marya Rowan, Office of the General 
Counsel. Department of Energy. 
Forrestai Building. Room 6B-235.1000 
Independence Avenue, SW.. 
Washington, D.C. 20585, Telephone 
(202) 252-2967 

SUPPLEMENTARY INFORMATION: On 

November 13,1981. ERA exempted, by 
Order, JAL's new boiler identified as No 
61 Boiler at its Aliquippa, Pennsylvania 
Steel Works from the prohibitions of 
section 202 of FUA. which prohibits the 









Federal Register / Vol. 46, No, 243 / Friday, December 16, 1983 / Notices 


55905 


use of natural gas or petroleum as a 
primary energy source by certain MFBIs. 
The Order was published in the Federal 
Register on November 20,1981 (48 FR 
57110). Subject to the terms and 
i onditions set forth in the Order, the 
permanent fuels mixture exemption 
permitted the use of petroleum and 
natural gas in the new boiler, in a 
mixture with industrial and commercial 
waste oils and blast furnace gas. in an 
amount not to exceed 25 percent of the 
total annual Btu heat input of the unit's 
primary energy sources. J&L’s exemption 
request was filed under the then 
effective 10 CFR 503-38 (45 FR 38278, 

June 6. 1980) and was granted pursuant 
to section 212(d) of FUA. 

By letter filed with ERA on November 
18,1983. ]&L requested that ERA modify 
the Order to delete the annual 
certification part of the following 
reporting requirement: * 

Reporting Requirements: In addition to th« 
above standard terms and conditions, |*L 
will pursuant to 10 CFR 503.38(g). submit to 
FRA the following: (a) A certified statement 
indicating the date No. 61 boiler is first 
operated under the provisions of this order, 
and (b) Within 30 days of each anniversary 
date of commencement of operation of the 
No. 61 Boiler, a certified statement of the 
percentage of petroleum and natural gas to 
total fuel consumed In the No. 81 Boiler 
during the preceding year. Such certifications 
*h«dl be executed by a duly authorized 
representative of )AL * * \ 

I&L based its modification request on 
the fact that since the issuance of the 
Order with its annual reporting 
requirements, DOE has issued final rules 
amending 8 503.38(g) of the interim rules 
to delete therefrom reporting 
requirements for boilers granted fuel 
mixtures exemptions (46 FR 59672. 
December 7.1981). 

As requested, ERA has, pursuant to 10 
CFR 50M0l(a), commenced a 
proceeding to modify the above- 
described exemption Order. The 
procedures and criteria governing this 
proceeding are found in 10 CFR Part 501. 
Subpart G (46 FR 59872, December 7. 
1981). Based upon the Information 
contained in JAL's modification request 
and upon the record as a whole. ERA 
proposes: 

(1) To find that the revision of section 
503.38 in the final rules published on 
December 7.1961, described sapm. 
constitutes significantly changed 
circumstances that warrant a 
modification of the Order, as provided 
by 10 CFR 501.102(b); and 

(2) To modify the Order to delete 
1 kerefrom the annual certification 
reporting requirement. 

Parties to the original Order 
proceeding are hereby notified of ERA'S 


proposed modification of the Order 
exempting JAL’s No, 01 Boiler from the 
prohibitions in section 202 of FUA and 
of their right pursuant to 10 CFR 
501.101(d) to tile a response thereto 
within 30 days after the publication of 
this Notice in the Federal Register. If 
ERA receives no responses within the 
allotted period, the Order modification 
shall become final as proposed, without 
further ERA action, upon expiration of 
that period. 

Issued in Washington. D.C, December 8. 
1963. 

Robert L. Davies, 

Director, Cool & Electricity Division, Office of 
Fuels Programs, Economic Regulatory 
Administration. 

|PX Doc If Klad 141 am| 
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Office of Energy Research 

Energy Research Advisory Board; 
Technical Panel on Magnetic Fusion; 
Open Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 

L. 92-463, 86 Stat 770), notice is hereby 
given of the following meeting: 

Name: Technical Panel on Magnetic Fusion 
of the Energy Research Advisory Board 
(ERAB). 

Date and time: January 17.1984 from 9 a.m. 
to 5 p.m. 

Place: U.S. Department of Energy. 1000. 
Independence Avenue. SW., Room 8E-089. 
Washington, D.C. 20585. 

Contact Thomas |. Kuehn, U.S. Department 
of Energy Office of Energy Research (ER-6). 
1000 independence Avenue, SW., 

Washington. D.C., 20585. Telephone: 202/252- 
8033. 

Purpose of the Technical Panel 

To perform a review of the conduct of 
the national magnetic fusion energy 
program and make recommendations to 
the Energy Research Advisory Board. 
After consideration of the Panel report, 
the Board shall submit such report, 
together with any comments that the 
Board deems appropriate, to the 
Secretary of Energy. The purpose of the 
Energy Research Advisory Board is to 
advise the Department of Energy (DOE) 
on the overall research and 
development conducted in DOE and to 
provide long-range guidance in these 
areas to the Department. 

Tentative Agenda. 

• Review of draft Magnetic Fusion 
report 

• Public comment (10 minute rule) 


Public Participation 

The meeting is open to the public. 
Written statements may be filed with 
the Panel either before or after the 
meeting. Members of the public who 
wish to make oral statements pertaining 
to agenda items should contact Thomas 
). Kuehn at the address or telephone 
number listed above. Requests must be 
received five days prior to the meeting 
and reasonable provision will be made 
to include the presentation on the 
agenda. The Chairperson of the Panel is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Transcripts 

Available for public review and 
copying at the Freedom of Information 
Public Reading Room, IE-190, Forrestal 
Building, 1000 Independence Avenue. 
SW., Washington, D.C between 8 a.m. 
and 4 p.m., Monday through Friday, 
except Federal holidays. 

Issued at Washington. D C on Dtcwba 
12.1963. 

Howard H. Raiken. 

Deputy Advisory Committee Management 

Officer 
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Federal Energy Regulatory 
Commission 

I Docket No. CP84-107-000] 

Arkansas Louisiana Gas Company, a 
Division of Arkfa, Inc.; Request Under 
Blanket Authorization 

December 13,1983. 

Take notice that on November 30, 

1983, Arkansas Louisiana Gas Company, 
8 division of Arkla, Inc. (Arkla), P.O. 

Box 21734, Shreveport, Louisiana 71151, 
filed in Docket No. CP84-107-000 a 
request pursuant to 8 157.205 of the 
Commission s Regulations under the 
Natural Gas Act (18 CFR 157.205) that 
Arkla proposes to construct and operate 
sales taps on its jurisdictional lines 2-M 
and 8-A to permit a direct sate of gas to 
Ted Royse and to Leon WiUsie under 
the authorization issued in Docket Nos. 
CP82-384-000 and CP82-384-001 
pursuant to Section 7 of the Natural Gas 
Act. all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Arkla proposes to construct and 
operate a sales tap for Ted Royse which 
would be located on its 2-M line in 
Beckham County. Oklahoma, and would 
enable Arkla to deliver approximately 
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90 Mcf of natural gas per year. Arkla 
also proposes to construct and operate a 
sales tap for Leon Willsie which would 
be located on its 8-A line in Beckham 
County, Oklahoma, and would enable 
Arkla to deliver approximately 90 Mcf of 
natural gas per year. Both customers 
would use the gas for residential 
consumption, it is submitted. 

Arkla states that these would be firm 
rural sales in the normal course of 
Arkla's business of supplying gas within 
its service area. The gas would be 
delivered from Arkla's genera) system 
supply which, it is stated, is adequate to 
provide the service. Combined 
estimated cost of construction of both 
taps is estimated to be $2,560. 

Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission. 

Tile pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to } 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Ksmuith F. Plumb, 

Secretary. 

|FK Doc. r.l*d tt-lS-t* un| 
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(Docket No. CP84-52-0001 

Consolidated Qas Supply Corp.; 
Application 

December 12.1983. 

Take notice that on November 17, 

1983. Consolidated Gas Supply 
Corporation (Applicant), 445 West Main 
Street. Clarksburg. West Virginia 26301, 
filed in Docket No. CP84-52-000 an 
application pursuant to Section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing certain revised operating 
arrangements respecting receipts of 
natural gas from Tennessee Gas Pipeline 
Company, a Division of Tenneco Inc. 
(Tennessee), all as more fully set forth in 
the application which is on Hie with the 
Commission and open to public 
inspection. 

Applicant states that, as part of an 
offer of settlement submitted in 
Boundary Gas. Inc., et a/.. Docket No. 
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CP81-107-000 et aL Applicant and 
Tennessee have agreed to certain new 
operating arrangements in connection 
with deliveries of natural gas by 
Tennessee to Applicant in New York 
and Pennsylvania. More specifically. 
Applicant states that it has agreed to 
waive its right to receive natural gas 
from Tennessee at the existing Knox 
delivery point near Albany. New York, 
under Tennessee's Rate Schedule CD-5, 
when requested to do so by Tennessee. 
Applicant further states that at times 
when this occurs, Tennessee would 
deliver such natural gas (up to 20,000 
Mcf per day) to Applicant at an existing 
delivery point at Ellisburg Storage Pool 
(jointly owned by Applicant and 
Tennessee) in Potter County, 
Pennsylvania. It is proposed that 
Tennessee may request that deliveries 
be rescheduled in this manner when 
necessary to avoid the interruption of 
the transportation by Tennessee of 
natural gas in pursuance of other 
provisions of the aforementioned 
settlement agreement. 

The application states that, in 
recognition of additional costs to be 
incurred by Applicant in connection 
with these operations. Tennessee has 
agreed to pay Applicant $150,000 per 
month. Applicant states that this is a 
negotiated rate, but approximates the 
estimated cost to Applicant of 
transporting these quantities of natural 
gas and Tennessee's zonal cost 
differential. 

Applicant further states that the 
operating arrangements reflected in this 
agreement and for which approval is 
sought herein are necessary in order to 
permit Tennessee to transport natural 
gus as contemplated in the offer of 
settlement and that Consolidated's 
existing facilities have adequate 
capability to perform these operations 
so that no new or additional facilities 
are proposed to be constructed 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 19,1083. file with the Federal 
Energy Regulatory Commission. 
Washington. D.C. 20428, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10), All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 


intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction confercd upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

| m Doc U-04S02 Filed IJ-IVtti «n] 
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I Docket No. CPS4-50-000] 

Granite State Gas Transmission. Inc.; 
Application 

December 12.1983. 

Take notice that on November 17. 
1983, Granite State Gas Transmission. 
Inc. (Applicant), 120 Royall Street, 
Canton. Massachusetts 02021, filed in 
Docket No. CP84-50-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing, 
among other things, an increase in the 
firm sales of natural gas to its affiliated 
distribution company customer. Bay 
State Gas Company (Bay State) from 
64,141 Mcf per day to 83,640 Mcf per day 
(14.73 psia) beginning November 1.1984. 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that it is a successor 
to the interests of Bay State as a 
Boundary Gas. Inc. stockholder and 
repurchaser. Applicant further states 
that it is also a party to a stipulation and 
agreement in settlement of the so called 
Phase 1 of the Boundary Gas proceeding 
in Docket No. CP81-107-000. ct aL that 
is being filed contemporaneously with 
this application. According to Applicant 
the stipulation and agreement provides 
inter alia, that beginning November 1. 
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1984. Applicant would be entitled to 
purchase up to 9.814 Mcf of gas per day 
on a firm basis from Boundry Gas. Inc., 
as proposed in its application in Docket 
No. GP81-10&-0GQ, as amended, and 
9.614 dt equivalent of gas per day on a 
firm basis from Consolidated Gas 
Supply Corporation (Consolidated), as 
proposed in its application at Docket 
No. CP83-403-000, as amended. 

Applicant states that the stipulation 
And agreement also provides for 
transportation services for the delivery 
of the gas supplies it would purchase 
from Boundary Gas and Consolidated as 
fallows: the Boundary Gas supply would 
be delivered by TransConada Pipelines 
Limited to Boundary Gas near Niagara 
Fdlls, New York, and Tennessee Gas 
Pipeline Company, a Division of 
Tcnneco Inc. (Tennessee), would receive 
the gas at the point of delivery and 
would transport the gas for Applicant’s 
account to a redelivery point Agawam, 
Massachusetts, where Tennessee's 
facilities interconnect with Bay State: 
Texas Eastern Transmission 
Corporation (Texas Eastern) would 
receive the gas Applicant purchases 
from Consolidated at mutually 
Agreeable connections between 
Consolidated and Texas Eastern and 
transport Applicant’s gas to a 
connection with Algonquin Gas 
Transmission Company (Algonquin Gas) 
in New Jersey and Algonquin Gas would 
transport the gas for redelivery for 
Applicant's account at existing 
connections between Bay State and 
Algonquin Gas in Massachusetts. In 
connection with the transportation 
serv ice to be rendered by Algonquin 
Gas. Applicant requests that Algonquin 
Gas’ existing delivery connections with 
Bay State in Massachusetts at South 
Attleboro, Taunton. Canton. West 
Medway and Brockton be designated as 
off-system delivery points for the 
delivery of gas by Applicant to Bav 
State. 

Applicant further states that its 
proposed increase in firm daily 
deliveries to Bay State from 64.141 Mcf 
i>er day t v £3.640 Mcf per day is the 
aggregate of its present purchases from 
Tennessee that are currently delivered 
to Bay State, plus the purchase of 9.014 
Mcf per day from Boundary Gas and 
9 814 dt per day from Consolidated, less 
the estimated fuel retention by the 
transportation services. According to 
Applicant, under the stipulation and 
agreement in settlement of Phase 1 of 
the Boundary Gas proceedings, the term 
of the Boundary Gas deliveries extends 
to October 31.1996 and the term of the 
Consolidated deliveries extends to 
October 31.1986. In a separate 


settlement related to Phase 1A of the 
Boundary Gas proceedings. Applicant 
states that it would be entitled to 
purchase 6.740 million Btu per day from 
Algonquin Gas to supersede the 
purchases from Consolidated on or 
about October 31,1986 and Applicant 
also has the prospect of increased 
purchases from Boundary Gas, fmm 
9,814 Mcf to 12.500 Mcf per day after 
further hearings on pending proposals in 
the Boundary Gas proceeding. For the 
present Applicant requests authority to 
increase its firm daily sales to Bay State 
from 64,141 Mcf a day to 83.640 Mcf per 
day beginning November 1,1984. and 
Applicant states that it would seek any 
necessary later authorizations for its 
deliveries to Bay State consistent with 
Commission action on the proposed 
settlement in Phase 1A of the Boundary 
Gas proceeding and any further increase 
in its purchases from Boundary Gas. 

Applicant states that it requires no 
additional facilities to increase its firm 
daily deliveries to Bay State as 
proposed in its application. 

Applicant also requests authority to 
include the costs of gas purchased from 
Boundary Gas, Consolidated, and later 
Algonquin Gas, in determining its semi* 
annual purchased gas cost adjustments 
applicable to its rates under Rate 
Schedule CD-I in Us FFJRC Gas Tariff. 
Original Volume No. 1, for sales to Bay 
State. Applicant requests that it be 
allowed to amortize $286,813 of 
precertification expenses over the 12 
year life of the Boundary gas deliveries. 
Applicant requests an adjustment 
pursuant to Section 502(c) of Title II of 
the Natural Gas Policy Act of 1978 
exempting its purchases of Canadian 
gns from Boundary Gas from the 
incremental pricing provisions of the Act 
and Commission Regulations 
thereunder. Applicant also requests 
waivers of §5 154.38(d)(3) and 154.63 of 
the Commission's Regulations under the 
Natural Gas act to the extent necessary 
to track changes in the rates and 
charges for transportation services 
rendered by Tennessee, Texas Eastern 
and Algonquin Gas. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 19.1983, file with the Federal 
Energy Regulatory Commission. 
Washington. D C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385 211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10}. All protests 
filed with the Commission will be 
considered by it in determining the 


appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding, Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commissioin by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or Its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless oiherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 
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1 Docket No. CP84-83-000] 

Michigan Wisconsin Pipe Line Co.; 
Application 

December 13.1983. 

Take notice that on November 14. 

1983. Michigan Wisconsin Pipe Line 
Company (Applicant), One Woodward 
Avenue. Detroit, Michigan 48228, filed in 
Docket No. CP84-63-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing a 
transportation service for Texas Eastern 
Transmission Corporation (Texas 
Eastern), all as more fully set forth in the 
application which is on Hie with the 
Commission and open for public 
Inspection. 

Applicant states that the terms and 
conditions of the transportation service 
are set forth in a transportation 
agreement dated February 23.1983. 
(transportation agreement) which 
provides that Applicant would receive, 
transport and redeliver a daily quantity 
of up to 50,000 Mcf of natural gas. 
Applicant states that it would receive 
the gas supplies from The Superior Oil 
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Company (Superior) for the account of 
Texas Eastern at the tailgate of 
Superior’s Lowry Plant located in 
Cameron Parish, Louisiana. From such 
point. Applicant indicates it would 
provide transportation and make 
redeliveries to Texas Eastern of 
thermally equivalent volumes at an 
existing point of interconnection 
between Applicant and Texas Eastern 
located in St. Landry Parish, Louisiana. 

As consideration for providing the 
transportation service. Applicant 
indicates that Texas Eastern has agreed 
to pay Applicant a monthly demand 
charge of $1.71 per Mcf of contract 
demand. The application further 
indicates that the term of the 
transportation agreement is for a five- 
year period commencing from the date 
of initial deliveries and is thereafter 
extendable from year to year unless 
cancelled by either of the parties by at 
least six months prior written notice. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
6.19B4, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (16 CFR 
365.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion ot intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
Tiled within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave for intervene is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 
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I Docket No. CP84-94-0001 

Michigan Wisconsin Pipe Une Co.; 
Application 

December 13,1983. 

Take notice that on November 23, 
1983, Michigan Wisconsin Pipe Line 
Company (Applicant), One Woodward 
Avenue, Detroit, Michigan 46226. filed in 
Docket No. CP84-94-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the exchange of natural gas with 
Consumers Power Company 
(Consumers) in the event of an 
emergency arising in the pipeline 
operations of either company and the 
construction and operation of certain 
pipeline facilities, in Allegan County. 
Michigan, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

The application indicates that the 
Applicant and Consumers have entered 
into a letter agreement dated November 
15,1983, which provides for the 
exchange of up to 125,000 Mcf of natural 
gas per day in the event of an 
emergency in the pipeline operations of 
either company. Pursuant to the 
agreement, not more than sixty days 
thereafter the receiving party is 
obligated to redeliver equivalent 
volumes to the deliverer, it is submitted. 

To facilitate the foregoing exchange of 
natural gas. Applicant proposes to 
construct and operate 3,800 feet of 16- 
inch nominal diameter pipeline, a new 
interconnection consisting of gas 
measurement, flow control and pressure 
regulating facilities. 

The Applicant estimates that the total 
cost of facilities would be $943,386 
which would initially be financed with 
funds on hand, with reimbursement to 
Applicant by Consumers. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
6,1984, file with the Federal Energy 
Regulatory Commission, Washington, 

D C. 20426. a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 


Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to interv ene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes thot a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(HI Doc 6V4330S Fifed U-IS-IU. <145 «m] 

BILLING COOf 6717-01-11 


(Docket No. CP84-5t-000J 

National Fuel Gas Supply Corp.; 
Application 

December 12.1963. 

Take notice that on November 18. 
1983, National Fuel Gas Corporation 
(Applicant) 10 Lafayette Square, Buffalo, 
New York 14203. filed in Docket No. 
CP84-51-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing an exchange in 
interstate commerce of natural gas with 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee) for 
certain indicated distributors located in 
New Jersey and New York, and the New 
England area, all as more fully set forth 
in the application which is on file with 
the Commission and open to public 
inspection. 

More specifically Applicant proposes 
to exchange up to 40,000 Mcf of natural 
gas per day with Tennessee to facilitate 
the terms of a settlement agreement 
filed with the Commission on November 
17,1983. in Docket No. CP81-107-000 et 
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al Applicant states that it would receive 
gas from Tennessee at any of the 
existing points of interconnection 
between their facilities along the 
Niagara spur in New York and return 
such gas at the present point of 
interconnection between them known as 
the EDisburg Sales point in Potter 
County. Pennsylvania. Applicant states 
that no new construction is necessitated 
by its proposal and that the service is 
expected to be performed until other 
facilities are authorized in Docket No. 
CP81-107-000. et al. Applicant states it 
would not charge for the proposed 
service. Applicant states that the 
proposed exchange would benefit 
Applicant's present customers since it 
will increase Applicant’s operating 
flexibility along the Niagara Spur. 

Any person desiring to be heard or to 
muke any protest with reference to said 
application should on or before 
December 19.1983. file with the Federal 
Energy Regulatory Commission. 
Washington. D.C. 20426. a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Cas Act (18 CFR 157.10). AU protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a forma! hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

|FK Doc tt-&U0e Filed MS an) 

BILLING COOC *717-0 Mi 


I Docket No. ER33-729-001) 

New England Power Co.; Order 
Vacating Prior Letter Order in Part, 
Denying Summary Disposition Without 
Prejudice, and Establishing 
Procedures 

Issued December 12,1983. 

On September 1.1983. New England 
Power Company (NEP) submitted for 
filing in Docket No. ER83-729-000 
revisions to NEP’s power contract with 
Public Service Company of New 
Hampshire (PSNH). The filing provided 
for revised charges for capacity and 
related energy sold by NEP to PSNH 
from NEP’s Brayton Point Unit No. 4 and 
from NEP’s entitlement in Central Maine 
Power Company's Wyman Unit No. 4. 
Hie amendments, which increase the 
fixed charge rate for capacity from 
Brayton Point and decrease the fixed 
charge rate for capacity from Wyman, 
result in an overall rate reduction of 
approximately $320,920 for the twelve 
months ending October 31.1984. On 
October 3,1983, PSNH filed a timely 
motion to intervene in the proceeding. 

Al that time, however. PSNH did not 
raise any substantive issues and did not 
request a hearing. 

On October 17,1983, the Director of 
the Division of Electric Rate Regulation, 
acting under authority delegated 
pursuant to section 375.306 of the 
Commission's regulations, issued a letter 
order stating that the submittal had been 
accepted for filing to become effective 
as of November 1,1983. The letter noted 
PSNH’s intervenor status and 
terminated the proceedings in Docket 
No. KR83-729-000. 

On November 10.1983, PSNH filed an 
appeal of the letter order. PSNH 
requests that the Commission: (1) 

Vacate the termination of the docket; (2) 
reject, under the Mobi/e-Sierm doctrine, 
a certain portion of the proposed change 
that allegedly does not conform to the 
express terms of the contract between 
PSNH and NEP; and (3) set the 
remainder of the filing for hearing on 
certain rate-relsted factual questions. 

On November 21,1983, NEP filed a 
response to PSNH’s appeal. NEP does 
not oppose PSNITs request for a 
hearing. How ever, NEP does oppose the 
motion for summary disposition, and 


NEP disputes PSNH’s interpretation of 
the rate issues raised in the appeal. 
Discussion 

It should be noted at the outset that 
the need for the Commission to act at 
this time would have been obviated had 
PSNH adhered to our regulations and 
adequately expressed its concerns in its 
motion to interv ene. See 18 CFR 385.214. 
The Commission evaluated the instant 
filing, as it must necessarily do. on the 
basis of the information and pleadings 
available at the time of initial action. 
PSNH’s appeal offers no explanation for 
the delay in expressing substantive 
objections. 1 Nonetheless. PSNH has in 
its appeal raised substantive issues of 
fact and law which we believe warrant 
further inquiry at hearing. These will be 
discussed below. 

Based on the parties* underlying 
contract, PSNH seeks summary rejection 
of the number used by NEP for the 
capability of each generating unit. PSNH 
asserts that NEP is obliged to use the 
rated capability as of the time that the 
contract was entered into. NEP asserts, 
on the other hand, that the current rated 
capability should be used. NEP further 
maintains that this difference of 
opinions arises from a contradiction in 
the language of the contract between the 
parties, and that this contradiction 
cannot be resolved without a hearing. 
While we do not necessarily agree with 
NEP that a hearing is required on the 
contract issue, we find that it may be 
useful to more fully ventilate the 
arguments of the parties regarding both 
the contract interpretation and 
ratemaking matters. Accordingly, we 
shall vacate the prior order to the extent 
that it terminated Docket No. ER83-729- 
000, and we shall direct that the issues 
raised by PSNH be set for hearing. We 
do so. however, without prejudice to 
renewed motions for summary 
disposition before the Presiding 
Administrative Law )udge. 

The Commission orders: 

(A) The portion of the letter order 
dated October 17.1983, which 
terminated Docket No. ER33-729-000. is 
hereby vacated. 

(B) PSNH’s request for summary 
disposition is hereby denied without 
prejudice. 


1 PS\H did seek a one-week extension of time in 
which to file it* intervention from September 2a, 
10(U. end was instead given an extension until 
October 3, 1963. However. PSNH doe* not allege 
that it wat prejudiced In any way when it received 
a shnrtrr extension of time than it had requested. 
Nor did PSNH attempt to bring these mutters to the 
Commission’s attention at any time between the 
filing of its Intervention on October 3.1963, and the 
filing of thla appeal on November 10.1963. 
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(C) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act. and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR, Chapter I). a 
public hearing shall be held concerning 
the justness and reasonableness of 
NEP*s rates and the contract 
interpretation question raised by PSNH. 

(D) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days of the date of this order, in a 
hearing room of the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NJL. Washington. D.C. 
20428. Such conference shall be held for 
purposes of establishing procedural 
dates, including the submittal of 
testimony and exhibits by NEP. The 
presiding judge is authorized to 
establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission's Rules of Practice and 
Procedure. 

(E) The Secretary shall promptly 
publish this order in the Federal 
Register. 


By the Commission. 

Kenneth F. Plumb. 

Secretary. 

fix Doc 83-33*0? Wad 12-15-83: *43 am) 

BILLING COOE 8717-01 -to 


(Docket No. G-5716-012, ot al] 

Northern Natural Gas Producing Co., 
et al.; Applications for Certificates. 
Abandonment of Service and Petitions 
To Amend Certificates 1 

December 13. 1983. 

Take notice that each of the 
Applicants listed herein has filed an 
application or petition pursuant to 
Section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interstate commerce or to abandon 
service as described herein, all as more 
fully described in the respective 
applications and amendments which are 
on file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
December 29. 1983. file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20428. petitions to 
intervene or protests in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 


1 Thto nolle* do** not provide fur conaoUdntiun 
for hearing of Ike aevrrnt mutter* coined herein. 


385.211, .214). AD protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure a hearing will be 
held without further notice before the 
Commission on all applications in which 
no petition to intervene is filed within 
the time required herein if the 
Commission on its own review of the 
matter believes that a grant of the 
certificates or the authorization for the 
proposed abandonment is required by 
the public convenience and necessity. 
Where a petition for leave to intervene 
is timely filed, or where the Commission 
on Its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless othewise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb. 

Secretary*. 
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WUJNG CCOE 5717-01-41 


IDocXtt No. ERS4-155] 

Public Service Company of New 
Mexico; Filing of Rate Schedule 

December 13.1983. 

Take notice that on behalf of the 
following utilities: Arizona Public 
Service Company, El Paso Electric 
Company. Public Service Company of 
New Mexico, Southwestern Public 
Service Company and Texas-New 
Mexico Power Company, hereinafter 
referred to as the Jurisdictional 
Participants, Public Service Company of 
New Mexico has tendered on December 
13. 1983, for filing, the Southwest Bulk 
Power Market Experiment Participation 
Agreement in addition to the 
(urisdictional Participants, the City of 
Furmington and the Salt River Project 
Agricultural Improvement and Power 
District are participating in this 
experiment. The primary purpose of the 
Participation Agreement is to create a 
controlled bulk power market 
experiment for limited nonrequirements 
power interchanges between the 
participating utilities. The Participation 
Agreement has an initial term of one 
year, commencing January 1.1984. with 
an automatic onc*year extension unless 


a majority of the participants agree, by 
the end of the the initial 12-month term, 
to terminate the Participation 
Agreement. 

In order to enable the experiment to 
be undertaken, the participants have 
requested FERC approval of the 
Participation Agreement as an initial 
filing, which includes approval of a zone 
of acceptability for the pricing of 
economy and block energy transactions. 
Approval is also requested for certain 
transmission service to be provided by 
the participants. The participants 
request that a portion of the revenues 
received by a selling participant be 
retained by that utility as an incentive 
for entering into the transaction. 

Additionally, the participants have 
requested that the Commission's Order 
No. 84. as well as certain other rules and 
regulations such as supplemental filing 
requirements and filing of notice of 
termination, not be made applicable to 
this experiment. 

The participant have indicated that 
without the above-referenced approvals, 
the participants' reason for participating 
in this experiment would be 
substantially reduced, which might 
result in the experiment not being 
pursued. 


Copies of filing were served on the 
above-listed participants, the New 
Mexico Public Service Commission, the 
Texas Public Utility Commission, and 
the Arizona State Corporation 
Commission. 

Because of its relevance to this filing, 
the Commission has placed in the public 
files under this docket a report prepared 
by the Rand Corporation under contract 
to the Commission. The report discusses 
the theory of wholesale markets for 
electricity: outlines a design for a bulk 
power market experiment; suggests an 
analytic framework for identifying the 
effects of the experiment; and examines 
the difficulties that such as experiment 
might face. 

Any person desiring to be heard to 
protest said application should file a 
motion to intervene or a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington. D.C. 20428, in accordance 
with 55 385.214 or 305.211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 and 385.211 
(1983)). All such motions or protests 
should be filed on or before December 
28,1983. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
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not serve to make protestants to the 
proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this application are 
on file with the Commission and are 
available for public inspection. 

K«on*th F. Plumb. 

Secretary, 

|F* Doc s-ftia ftl«f 12-1S~8X 0 4 i 4 tt.| 

SlLUWO COOC t7l7-Ol-U 


(Docket No. CP84-049-O00J 

Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc.; Application 

December 12.1983. 

Take notice that on November 17, 
1983, Tennessee Gas Pipeline Company, 
a Division of Tenneco Inc. (Applicant), 
P.O. Box 2511, Houston. Texas 77001. 
Bled in Docket No. CP84-049-000 an 
application pursuant to Section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and'necessity 
authorizing the transportation of natural 
gas for a primary term ending November 
1,1988. for Granite State Gas 
Transmission. Inc. (Granite State), one 
of Applicant's existing resale customers, 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant requests authorization to 
render an interruptible transportation 
service for Granite State for a primary 
term ending November 1.1986. and year 
to year thereafter pursuant to a 
precedent agreement 8nd interruptible 
transportation contract between 
Applicant and Granite State (the 
Agreement). It is stated that the 
proposed transportation service which 
Applicant would perform would provide 
Granite State with the flexibility to 
receive and utilize up to 9.814 Mcf of 
natural gas per day it proposes to 
purchase from Consolidated Gas Supply 
Corporation (Consolidated) upon grant 
of authorization therefor in Docket No. 
Cl'83-403-000 (Phase I). 

Applicant Indicates that Granite State 
would receive the volumes to be 
purchased from Consolidated through a 
series of transportation services sought 
to be rendered by Texas Eastern 
Transmission Corporation (Tetco). 
Algonquin Gas Transmission Company 
(Algonquin), and Applicant. It is 
explained that Granite State and Tetco 
have entered into a preliminary 
agreement under which Tetco would, 
upon Commission authorization in 
Docket No. CP82-446-002 (Phase 1), 
receive from Consolidated the volumes 
purchased by Granite State and 
transport and deliver equivalent 


volumes to Algonquin for the account of 
Granite State. It is further explained that 
Granite State also ha9 entered into a 
preliminary agreement with Algonquin 
under which Algonquin would, upon 
grant of Commission authorization in 
Docket No. CP82-119-0Q2 (Phase I), 
receive such volumes of natural gas 
from Tetco and transport and deliver 
equivalent volumes of Granite State or 
to Applicant for the account of Granite 
State and subsequent redelivery by 
Applicant of equivalent volumes to 
Granite State. 

Applicant further states that in order 
to provide Granite State with flexibility 
in receiving and utilizing the volumes 
purchased from Consolidated. Granite 
State has requested that Applicant 
receive a portion of the volumes 
transported by Algonquin and transport, 
on an interruptible basis, equivalent 
volumes to Granite State ss more fully 
described in the Agreement. It is 
proposed that Applicant would receive 
volumes from Algonquin for the account 
of Granite State at the existing 
interconnection of Applicant's and 
Algonquin's facilities for Applicant's 
existing Mendon Sales Meter Station 
located in Worchester County. 
Massachusetts, at Applicant's Valve 
286A-112. If authorization is granted 
Granite State may request Applicant to 
transport and deliver to Granite State at 
the Delivery Point(s) described below up 
to 9.785 Mcf of natural gas per day 
(Maximum Daily Transportation 
Volume), It is asserted. Applicant 
proposes to receive only thut portion of 
the requested daily volume which, in its 
sole discretion, it agrees to receive 
(Input Volumes) and to transport and 
deliver, after deduction of .5 percent of 
the Input Volume for Applicant's system 
fuel and use requirements, the remaining 
volumes (Transportation Volume) to 
Granite State. It is submitted that such 
deliveries to Granite State would be at 
the existing Interconnection of 
Applicant's and Granite State's facilities 
for Applicant's existing East 
Longmeodow Sales Meter Station 
Delivery Point to Granite State located 
in Hampden County. Massachusetts, at 
Applicant's Valve Z81C-122, or, from 
time to time, and when required by 
operating conditions, at such other 
existing points of interconnection 
between Granite State's and Applicant's 
facilities as may be mutually agreed 
upon by the dispatchers of Granite State 
and Applicant; provided, however, that 
no deliveries would be made to 
Applicant's existing Lawrence and 
Pleasant*Street Sales Meter Station 
Delivery Points to Granite State. 

Applicant states that the proposed 
service would provide flexibility to 


Granite State in receiving the volumes it 
proposes to purchase from 
Consolidated Applicant further states 
that no new facilities are required to be 
constructed by Applicant to render such 
proposed interruptible transportation 
service, that the proposed transportation 
service would not affect the pipeline 
capacity required for any existing firm 
service being rendered by Applicant, nor 
Applicant's use of its own capacity, and 
that the proposed transportation service 
is in the public interest. It is stated that 
the initial transportation rate proposed 
for the service which Applicant 
proposes to render herein is 5.82 cents 
per Mcf. Applicant states that the 
executed interruptible transportation 
contract would be Bled as part of its 
FERC gas tarifT, Sixth Revised Volume 
No. 2. 

Any person desiring to be heard or to 
moke any protest with reference to said 
application should on or before 
December 19, 1983. Ble with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20428, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must Ble a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of (he Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
Bled within the time required herein. If 
the Commission on its own review of the 
mutter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or If 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
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unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

in Doc H-dttffe PM Ml am) 

O.LUWO COOf •717-01-^1 


[Docket Nos, CP83-374-002, CP83-378- 

0021 

Texas Gas Transmission Corp.; 

Petition To Amend 

December 13,1983. 

Take notice that on December 7,1963, 
Texas Gas Transmission Corporation 
{Petitioner), 3800 Frederica Street. 
Owensboro. Kentucky 42301, Hied in 
Docket Nos. CP83-374-002 and CPS3- 
373-002, a petition to amend the order 
issued September 28.1983, in Docket 
Nos. CP83-374-001 and CP83-378-O01. 
pursuant to Section 7(c) of the Natural 
Gas Act, so as to authorize the 
continuation of transportation 
rt'Tangemcnts incident to the direct sale 
or natural gas to certain off-system 
purchasers, all as more fully set forth in 
the petition to amend which Is on file 
with the Commission and open to public 
inspection. 

The September 26,1983 order (24 
FERC f61,372) granted certificates of 
public convenience and necessity to 
Petitioner authorizing the transportation 
of natural gas in order to effect direct 
sales to 11 industrial purchasers on an 
interruptible basis. Transportation 
authorization was granted through 
December 31,1983, at a maximum daily 
delivery rate of 71,078 Mcf per day. The 
maximum daily volume for each of the 
M purchasers is shown below. 


Docket No CP83 374-001 

Cummm 

Manmum 

<ta* 

(Men 

Sftont Confer** Corporation...... 

1.200 


Docket No. CP83 378 001 


Custom* 

Mftrfcnu* 

da* 

vofcjm* 

(Mcf) 

Ajmco Inc_ 

MjOOO 

7> " Cfeotai Corporation._. 

3L2O0 

Corporation 

326 

Cwfer* Corporator! ot America . . 

1.600 

t**cn OmcM Company TDMaioo o# W R 


Qraot_ 

1 200 

Damond Shamrock Corrsfeny 

GOO 

<>•0rpa Pacific Corporation .. 

1,600 

***** Akirmxsn & 0*mcal Gorporuon_— 

650 

. 

1,300 

doctor and Gantt* Corporator*. 

•00 

Tofel 

69,676 



The September 20,1983, order further 
stated that the proposed sales would 
serve to displace the use of fuel oil by 
the 11 purchasers. The order indicates 
that each of these purchasers is located 
in the market area of Cincinnati Gas and 
Electric Company (CGAE); however, 
each has reduced or suspended their 
purchases from CG&E due to the lower 
price of fuel oil. The sales were 
authorized at an initial rate of $3.70 per 
Mcf. 

Petitioner states that it filed an 
application for a certificate of public 
convenience and necessity, in Docket 
No. CP84-56-000 on November 9.1983, 
which would extend the term of the 
transportations approved in Docket Nos. 
CP83-374-001 and CP83-378-0O1 through 
December 31,1984. Petitioner herein 
requests authorization extending the 
term of the original transportations only 
until such time as a final order is issued 
In Docket No. CP84-56-000. All other 
aspects of the transportation 
arrangements would remain as 
originally authorized, it is indicated. It is 
further noted that a financial burden 
would be placed on the purchasers if 
they are required to switch back to fuel 
oil pending action in Docket No. CP84- 
56-000. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
December 27.1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it In determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

p* Doc 63-J4510 ft)*d 12-15-6V *45 mi) 

BIUJXO COOC • 717-01-M 


[Docket No. OFS4-52-O001 

Valley Power Corp., Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 

December 13,1983. 

On November 15.1983, Valley Power 


Corp., c/o Mr. Deraid Wildhorber, 
MARMAC, 5700 Slockdale Highway. 
Suite 605, Bakersfield. California 93300. 
filed with the Federal Energy Regulatory 
Commission (Commission] an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to 8 292.207 of the 
Commission's regulations. 

The facility will be located 
approximately two miles south of 
Delano, California, In Kem County. The 
primary energy source will be biomass 
in the form of wood waste. The power 
production capacity will be 54 
megawatts. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory* Commission, 825 North 
Capitol Street, NE.. Washington, D.C 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secratary. 

|FR Doc 65-ttSU Fifed 12-15-0; 145 «oi| 

SttUNO COOS 4717-01 -14 


Office of Hearings and Appeals 

Objection to Proposed Remedial 
Orders Filed; Week of October 17 
through October 21,1963 

During the week of October 17 
through 21.1983, the notices of objection 
to proposed remedial orders listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial orders described in 
the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who filed requests to 
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participate. Persons may also be placed 
on the official service list as non¬ 
participants for good cause shown. 

All requests to participate in these 
proceedings should be filed with the 
Office of Hearings and Appeals. 
Department of Energy. Washington. D.C. 
20565. 

Dated: December 8,1983. 

George B. Brcrnny, 

Director. Office of Hearings and Appeals. 
Crown Central Petroleum Corporation, 

Baltimore. Maryland, HRO-0198, Crude 

on 

On October 20.1983, Crown Central 
Petroleum Corpora* *ion. 1 North Charles 
Street, Baltimore. Maryland 21201. Tiled a 
Notice of Objection to a Proposed Remedial 
Order which the DOE Office of Special 
Counsel issued to the firm on September 28. 
1983. On October 20,1983. the States of 
Maryland and Texas also filed Notices of 
Objection to the Proposed Remedial Order 
issued to Crown Central Petroleum 
Corporation. In the PRO the Office of Special 
Counsel found that during September 1973 
through May 1979, Crown Central Petroleum 
Corporation violated the provisions of 10 CFR 
Part 210. 211 and 212 in its first sales of crude 
oil. 

According to the PRO the Crown Central 
Petroleum Corporation violation resulted in 
not less than $1,038,97360 of overcharges. 
Hydrocarbons Ltd. Norwalk. California. 
HRO-0197, Crude Oil 
On October 19.1983, 

Hydrocarbons Ltd.. 11829 East 163rd Street, 
Norwalk. California . filed a Notice of 
Objection to a Proposed Remedial Order 
which the Tulsa Office of the DOE‘s 
Economic Regulatory Administration 
issued to the firm on May to. 1983. In the 
PRO. the Tufsa Office found that during 
January 1, 1978 through December 31, 
198a Hydrocarbons resold crude oil at 
prices in excess of those permitted under 
10 CFR 212.183fa). 

According to the PRO, the Hydrocarbons 
violation resulted In $558,786.78 of 
overcharges. 

Tesco Petroleum Corporation, San Antonio. 
Texas. HR 0-0196, Crude Oil 
On October 20.1983, Tesoro Petroleum 
Corporation (Tesoro), 8700 Tesoro Drive. San 
Antonio. Texas 78288. filed a Notice of 
Objection to a Proposed Remedial Order 
(PRO) issued to the firm by the Dallas District 
Office of the Economic Regulatory 
Administration (ERA) of the Department of 
Energy. In the PRO. the ERA found that 
during the period September 1973 through 
December 1979, Tesoro charged prices for 
crude oil in excess of the maximum lawful 
selling prices set forth at 6 CFR Part 150. and 
10 CFR Parts 210, 211 and 212. 

According to the PRO. the amount of 
overcharges and interest thereon is 
$1,940,203.69. 

(FK Doc SVXSSIS F.l*d 1S-1S-S& S 45 «ai| 

BILLING COO€ 6450-01 -M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IOPRM FRL-2490-31 

Agency Information Collection 
Activities Under OMB Review 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 3507(a)(2)(B) of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et scq.) requires the Agency 
to publish in the Federal Register a 
notice of proposed information 
collection requests that have been 
forwarded to the Office of Management 
and Budget (OMB) for review. The 
information collection requests listed 
are available to the public for review 
and comment 

FOR FURTHER INFORMATION CONTACT: 

David Bowers: Office of Standards and 
Regulations: Information Management 
Section (PM-223); U.S. Environmental 
Protection Agency: 401 M Street, SW.; 
Washington. D.C. 20460*. telephone (202) 
382-2742 or FTS 382-2742. 

SUPPLEMENTARY INFORMATION: 

Toxics Programs 

• Title: Recordkeeping Requirements 
for Pesticide Producers (EPA #0143). 

Abstract: EPA requires pesticide 
producers to maintain certain records 
related to their production of pesticides 
and other operations. EPA may inspect 
these records to help determine 
producers' compliance with FIFRA. 
Respondents: Pesticide producers. 

• Title: Chemical Imports and 
Exports—Notification of Exports (EPA 
#0795). 

Abstract: EPA requires exporters of 
chemical substances that are the subject 
of regulatory action under TSCA to 
report such exports. The Agency then 
notifies the government of the foreign 
country receiving the substance of any 
action EPA took on a specific chemical. 

Respondents: Exporters of certain 
chemical substances. 

• Title: Pesticide Applicator 
Certification and Training (EPA #0155). 

Abstract: EPA requires respondents 
wishing to apply restricted-use 
pesticides to undergo EPA-run training 
and/or examination to demonstrate 
competency in pesticide use. 

Respondents: Individuals residing in 
Colorado and Nebraska. 

Solid Waste Programs 

• Title: RCRA Hazardous Waste 


Permit Application. Part A (EPA #0262). 

Abstract: RCRA Section 3005 requires 
each respondent to obtain a permit to 
operate. The permit application requires 
information regarding the facility's 
location and design plus estimates on 
the hazardous waste composition, 
quantity and concentration. EPA uses 
this data to determine compliance with 
the regulations. 

Respondents: Owners and operators 
of hazardous waste management 
facilities. 

• Title: RCRA Interim Status 
Inspection Checklist (EPA #0799). 

Abstract: EPA inspectors use this 
checklist to record information derived 
from their inspections of hazardous 
waste facilities. The Agency reviews 
each checklist to determine respondents' 
compliance with Interim Status 
regulatory requirements. 

Respondents: Hazardous waste 
generators and transporters plus owners 
and operators of facilities where 
hazardous waste is treated, stored or 
disposed. 

• Title: Reporting and Recordkepping 
for Financial Requirements. Subpart H 
(EPA *0947). 

Abstract: Respondents must provide 
financial assurance for the closure and 
post-closure care of their facilities and 
comply with RCRA liability 
requirements. EPA uses this information 
to determine compliance with applicable 
regulations under RCRA. 

Respondents: Owners and operators 
of hazardous waste management 
facilities. 

• Title: Land Disposal Permitting 
Standards (EPA *0995). 

Abstract Each respondent must 
obtain a permit to operate its land 
disposal facility, and the permit 
application must address all aspects of 
facility design and operation. EPA will 
use the information to determine 
compliance with performance standards 
under RCRA part 264. 

Respondents: Owners and operators 
of land disposal facilities. 

Agency PRA Clearance Requests 
Completed by OMB 

EPA *0152, Notice of Arrival of 
Pesticides or Devices, was cleared 
November 29 (OMB *2070-0020). 

EPA *0976, Submission of Biennial 
Reports by Hazardous Waste 
Generators and Treatment, Storage 
and Disposal Facilities, was cleared 
December 1 (OMB *2050-0024). 
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Comments on all parts of this notice 
should be sent to: 

David Bowers (PM-223), U.S. 
Environmental Protection Agency. 
Office of Standards and Regulations. 
401 M Street. SW.. Washington. D.C. 
20460 
and 

Vartkes Broussalian. Wayne Leiss or 
Carlos Tellez, Office of Management 
and Budget. Office of Information and 
Regulatory Affairs, New Executive 
Office Building (Room 3228), 726 
(ackson Place, NW., Washington. D.C. 
20503. 

Dated: December 12,1983. 

Mavis M. Bravo, 

A cling Director, Regulation and Information 
Management Division. 

[KR Doc 80-JXm KVUd 12-15-43. *45 «») 

DU. UNO COOt 55*0-50-41 


IOPTS-59141; TSH-FRL 2485-5] 

Certain Chemicals; Premanufacture 
Exemption Applications 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5(a) or (b) of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h)(1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipts, are dismissed 
in EPA’s final rule published in the 
Federal Register of May 13.1983 (48 FR 
21722. This notice, issued under section 
5(h)(8) of TSCA. announces receipt of 
five applications for exemptions, 
provides a summary, and requests 
comments on the appropriateness of 
granting each of the exemptions. 
date: Written comments by |anuary 3, 
1984. 

address: Written comments, identified 
by the document control number 
’|OPTS-591411“ and the specific TME 
number should be sent to: Document 
Control Officer (TS-793). Information 
Management Division. Office of Toxic 
Substunces, Office of Pesticides and 
Toxic Substances, Environmental 
Protection Agency. Rm. E-^09, 401 M 
Street. SW, Washington, DC 20460. 

tor FURTHER INFORMATION CONTACT: 

Margaret Stasikowski, Acting Chief, 
Premanufacture Notice Management 
Branch. Chemical Control Division (TS- 


794), Office of Toxic Substances. Office 
of Pesticides and Toxic Substances, 
Environmental Protection Agency. Rm. 
E-216. 401 M Street. SW, Washington, 
DC 20480. 

SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TME received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address. 

TME 84-11 

Close of Review Period. January 12, 
1984. 

Manufacture . Confidential. 

Chemical (G) Brominated aryl amine. 
Use/Production. (G) Used in plastic 
systems. Prod, range: 2,000 lbs, 2 yrs 
maximum. 

Toxicity Data. No data on the TME 
substance submitted. 

Exposure . Manufacture: dermal and 
inhalation, a total of < 10 workers. 

Environmental Release/Disposal No 
data submitted. 

TME 84-12 

Close of Review Period. January 12, 
1984. 

Manufacturer. Confidential. 
Chemical (G) Brominated aryl amide. 
Use/Production. (G) Used in plastic 
systems. Prod, range: 2,000 lbs/yr, 2 yrs 
maximum. 

Toxicity Data . Acute oral: > 5.0 g/kg: 
Acute dermal: > 2.0 g/kg; Irritation: 
Skin—Slightly. Eye—Minimal; Ames 
Test: Not a mutagen. 

Exposure . Manufacture: dermal and 
inhalation, a total of 10 workers. 

Environmental Release/Disposal No 
data submitted. 

TME 84-13 

Close of Review Period. January 12, 
1984. 

Manufacture. Confidential. 

Chemical (G) Brominated aryl 
polycarbonate. 

Use/Production. (G) Used In plastic 
systems. Prod range: 2,000 lbs/yr, 2 yrs 
maximum. 

Toxicity Data. Acute oral: > 5.0 g/kg; 
Acute dermal: > 2.0 g/kg; Irritation: 
Skin—Minimal, Eye—Mildly: Ames 
Test: Not a mutagen; Skin sensitization: 
Not a sensitizer. 

Exposure. Manufacture: dermal and 
inhalation, a total of 10 workers. 

Environmental Release /Disposal No 
data submitted. 

TME 84-14 

Close of Review Period. January 12, 
1984. 


Manufacture. Confidential. 

Chemical. (G) Brominated aryl amine. 
Use/Production. (G) Used in plastic 
systems. Prod, range: 2.000 lbs/yr, 2 yrs 
maximum. 

Toxicity Data. Acute oral > 5.0 g/kg: 
Acute dermal: > 2.0 g/kg; Irritation: 
Skin—Minimal, Eye—Minimal; Ames 
Test: Not a mutagen. 

Exposure. Manufacture: dermal and 
inhalation, a total of 10 workers. 

Environmental Releose/Disposol No 
data submitted. 

TME 84-16 

Close of Review Period. January 12, 
1984. 

Manufacture. Confidential. 

Chemical. (G) Methyl-oxo-ethyl- 
disubstituted heteromocycle. 

Use/Production. (G) A destructive 
use. Prod, range: Confidential. 

Kenneth F. Plumb, 

Secretary. 

Toxicity Data. No data on the TME 
substance submitted. 

Exposure. Confidential. 
Environmental Release /Disposal 
Confidential. 

Dated: December 2.1963. 

Linda A. Travers, 

Acting Director. Information Management 
Division. 

(FR Doc 83-32939 FlWd 12-15-83. *45 «m) 

BILLING CODE *540-50-41 


IER-FRL 2490-71 

Availability of Environmental Impact 
Statements Filed December 5 Through 
December 9,1983 Pursuant to 40 CFR 
1506.9 

Responsible Agency 

Office of Federal Activities, General 
Information (202) 382-5073 or (202) 
382-5075. 

E1S No, 830638, Draft. BLM. ID. Cassia 
Resource Management Plan. Snake 
River Resource Area, Due: Mar. 15. 
1984 

FJS No. 830639. Draft, AFS. KY. Red 
River Wild and Scenic River Study, 
Daniel Boone Nat’l Forest, Due: Mar. 
15 1984 

EIS No. 830640, Draft, AFS, AK. 
Admiralty Island Nat'l Monument 
Boundary Adjustment. Tongass 
National Forest. Due: Jan. 31,1984 
EIS No. 830041, Final, FHW, IL, Windsor 
Rd. Construction, Mattis Ave. to Philo 
Rd., Champaign Co.. Due: Jan. 18.1984 
F.1S No. 830642, Final. FHW. Ml 1-94/ 
Blue Water Bridge and Plaza 
Improvements, St Clair Co.. Due: Jan. 
16.1964 
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EIS No. 830643. Draft. HUD. FL Forest 
l*akes Subdivision. Mortgage 
Insurance, Pinellas Co.. Due: Jan. 30. 
1984 

EIS No. 830644. Final. MMS. MXC 1984 
Central/Westem Gulf of Mexico OCS 
Oil/Gas Sales Nos. 81 and 84. Leasing. 
Due: Jan. 18.1984 

EIS No. 830645, Draft, FHW, CA. 1-5/ 
Santa Ana Frwy. and I-55/Newport- 
Costa Mesa Frwy. Improvements and 
1-5 and 1-55 Interchange 
Reconstruction, Due: Feb. 11,1984 
F.IS No. 830646. Final, FHW, NB. 
Gothenburg Viaduct/NB-47 Const., 
over Union Pacific Railroad Tracks, 
Due: Jan. 18,1984 
F.1S No. 830647. FSuppl, COE, MN. 
Mankato-North Mankato-Le Ililiier 
Railroad Bridges Relocation. Blue 
Earth River. Due: Jan. 16.1984 
EIS No. 830648, Final. FHW. PA. Mid- 
County Exprcssway/I-476/LR-lOlO 
Completion. Due: Feb. 11.1984 
EIS No. 830649, Draft, CDB, NY, Octane 
Petroleum Recovery and Finishing 
Facility Expansion, Columbia County. 
Due: Feb. 10,1964 

EIS No. 830650, Final, BLM, UT. Grand 
Resource Area, Resource Mgmt., 

Grand and San Juan Cos.. Due: Jan. 16 
1984 

Dated: December 13.1983. 

David G. Davis, 

Acting Director. Office of Federal Activities. 

in* Doc U-JM43 FiUd &4ft am) 
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t OPTS-59137A/59138A; TSH-FRC 2490-41 

Certain Chemicals; Approval of Test 
Marketing Exemptions 

agency; Environmental Protection 
Agency (EPA). 
action; Notice. 

summary: This notice announces EPA’s 
approval of TME 84-1, and TME 84-7, 
two applications for test marketing 
exemptions (TMEs), under section 
5(h)(8) of the Toxic Substances Control 
Act (TSCA). The test marketing 
conditions are described below. 
effective DATE: December 9.1983. 

FOR FURTHER INFORMATION CONTACT 
June Thompson/Anna Coutlakis, 
Premanufacture Notice Management 
Branch. Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency. Rm. 
E-201, 401 M St. SW.. Washington, DC 
20460: (202-382-3737/3742). 
supplementary information: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacturc 
notification (PMN) requirements and to 
permit them to manufacture or import 


new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substances for test 
marketing purposes will not present any 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities. 

EPA has determined that test 
marketing of the new chemical 
substances described below, under the 
conditions set out in the applications, 
and for the time periods specified below, 
will not present any unreasonable risk 
of injury to health or the environment. 
Production volumes, number of workers 
exposed to the new chemical, and the 
levels and duration of exposure must 
not exceed that specified in the 
applications. All other conditions 
described in the applications must be 
met. The following additional 
restrictions apply: 

1. If the substance is shipped, the 
applicant must maintain records of the 
date(s) of shipment(s) to each customer 
and the quantities supplied in each 
shipment, and must make these records 
available to EPA upon request. 

2. A bill of lading accompanying each 
shipment must state that use of the 
substance is restricted to that approved 
in the TME. 

TME 84-1 

Date of Receipt: October 21.1983. 

Notice of Receipt • November 4.1983 
(48 FR 50943), 

Applicant: Confidential. 

Chemical: (Generic) Substituted 
Aromatic Polymer. 

Use: Confidential-Industrial Use, 

Production Volume: Confidential. 

Number of Customers: 4. 

Exposure Information: From 
manufacturing, up to 20 workers; from 
processing, up to 16 workers. 

Test Marketing Period: 9 months. 

Commencing on: (Insert signature 
date.) 

Risk Assessment The Agency has 
identified adverse health effect concerns 
associated with chronic exposure to 
substances analogous to reactants used 
in the synthesis of the new TME 
substance. The Agency finds, however, 
that the best marketing activity, as 
proposed in the application, does not 
pose an unreasonable risk to health 
during manufacturing and processing 
operations, as the potential exposure 
will be very limited. The company will 
require use of protective clothing to 
minimize worker exposure during 
manufacture and will notify their 
customers of potential health effects via 
warning labels and Material Safety 
Sheets which recommend use of 
protective equipment. 


Public Comments: None. 

TME 84-7. 

Date of Receipt November 2.1983. 
Notice of Receipt November 18,1983 
(48 FR 52504), 

Applicant: Confidential. 

Chemical: (Generic) Ammonium salts 
of substituted alkyl phosphoric acid. 
Use: Confidential 
Production Volume: 750 kg. 

Number of Customers: 2. 

Exposure Information: A total of 8 
workers, up to 8 hours/day. up to 3 
davs/year. 

Test Marketing Period: 6 months. 
Commencing on: December 9.1983. 
Risk Assessment The Agency did not 
identify any significant health or 
environmental effects based on the 
information received from the submitter 
and other data currently available to the 
Agency. In addition, the production 
volume and potential for exposure are 
low. Therefore, the Agency finds that 
the test marketing activity will not result 
in an unreasonable risk. 

Public Comments: None. 

Dated: December 9.1983. 

Marti* E. Williams, 

Acting Office Director Office of Toxic 
Substances. 

(PR Dor- to 1)0 ft ♦«. ami 
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[OPTS-51497; TSH-FRL 2490-5J 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published In the Federal Register of 
May 13,1983 (48 FR 21722). This notice 
announces receipt of nine PMNs and 
provides a summary of each. 

DATES: Close of Review Period: 

PMN 84-242—February 29.1984. 

PMN 84-243 and 84-244—March 3, 
1984. 

PMN 84-245. 84-248. 84-247 and 84- 
248—March 4. 1984. 

PMN 84-249 and 84-250—March 5. 
1984. 

Written comments by: 
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P\1N 84-242—January 30.1984. 

PMN 84-243 and 84-244—February 2, 

1984, 

PMN 84-245. 84-248. 848-247 and 84- 
218—February 3.1984. 

PMN 84-249 and 84-250—February 4, 

1984. 

address: Written comments, identified 
by the document control number 
"[OPTS-51497)" and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793). Office of Toxic 
Substance, Office of Pesticides and 
Toxic Substances. Environmental 
Protection Agency, Rm. E-409,401 M St., 
SW.. Washington, DC 20480 (202-382- 
3532 ). 

FOR FURTHER INFORMATION CONTACT: 

Margaret Stasikowski. Acting Chief. 
Premanufacture Notice Management 
Branch. Chemical Control Division (TS- 
794), Office of Toxic Substances. 
Environmental Protection Agency. Rm. 
E-21,401 M St, SW., Washington. DC 
20480 (202-382-3729). 

S IMPLEMENT ARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
ihe manufacturer on the PMNs received 
by EPA. The complete non-confidentia! 
document is available in the Public 
Reading Room E-107 at the above 
address. 

PMN 84-242 

Manufacturer Confidential. 

Chemical . (G) Copolymer of acrylates 
and methacrylates. 

Use /Production. (G) The new 
substance will function as a component 
of a coating having a dispersive use in 
industry. Prod, range: 300.000-500,000 
kg/yr. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 39 workers, up to 4 hrs/da. up to 

264 da/yr. 

Environmental Release/Disposal. 5- 
"0 kg/batch released to land. Disposal 
by incineration and landfill. 

PMN 84-243 

Manufacturer. Confidential. 

Chemical. (G) Ester-amide. 

Use /Production. (G) Lubricant 
additivie. Prod, range: Confidential. 

Toxicity Data. Acute oral: >5 g/kg: 
Acute dermal: >2 g/kg: Irritation: 
Skin-0.8/8.0. Eye—1.0/110 at 24 hrs 
dec reasing to 1/110 at 72 hrs: Ames 
Test: Negative. 

Exposure . Confidential. 
Environmental Release/Disposal. 
Confidential. 

PMN 84-244 

Manufacturer. Confidential. 


Chemical. (G) Alkyl ester. 
Use/Production. (G) Lubricant 
additive. Prod, range: Confidential. 

Toxicity Data. Acute oral: 5 g/kg; 
Acute dermal: 2 g/kg; Irritation: Skin— 
5.3/8.0, Eye—6/110 at 1 hr decreasing to 
1/110 at 72 hrs; Ames Test: Negative. 
Exposure. Confidential. 
Environmental Release /Disposal 
Confidential. 

PMN 84-245 

Manufacturer. Ferro Corporation. 
Chemical. (S) Zinc amino acid 
complex. 

Use/Production. (G) Plastic additive. 
Prod, range: Confidential. 

Toxicity Data. Ames Test: Negative. 
Exposure. Confidential. 
Environmental Release/Disposal. 
Confidential. 

PMN 84-248 

Manufacturer. Ferro Corporation. 
Chemical. (S) Zinc amino acid 
complex. 

Use/Production. (G) Plastic additive. 
Prod, range: Confidential. 

Toxicity Data. Ames Test: Negative. 
Exposure. Confidential. 
Environmental Release/Disposal. 
Confidential. 

PMN 84-247 

Manufacturer. Ferro Corporation. 
Chemical (S) Zinc amino acid 
complex. 

Use/Production. (G) Plastic additive. 
Prod, range: Confidential. 

Toxicity Data. Ames Test: Negative. 
Exposure. Confidential. 
Environmental Release/Disposal. 
Confidential. 

PMN 84-248 

Manufacturer. Ferro Corporation. 
Chemical (S) Zinc amino acid 
complex. N 

Use/Production. (G) Plastic additive. 
Prod, range: Confidential. 

Toxicity Data. Ames Test: Negative. 
Exposure. Confidential. 
Environmental Release/Disposal 
Confidential. 

PMN 81-249 

Importer. Confidential. 

Chemical (G) lH-Indole, 2,3 dihydro- 
1,3,3 trimethyl-2-[2-2,4.6-trisubstituted 
phenyljethenyl)-. 

Use/Production. (G) Coating on 
commercial use article. Prod, range: 
Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure . Import and processing: a 
total of 15 workers. 


En v iron men to I Release/Disposal 
Release to land. Disposal by 
incineration and landfill. 

PMN 84-250 

Manufacturer. Amchcm Products 
Division of Henkel Corporation. 
Chemical (S) Nickel fluorotitanate. 
Use/Production. (S) In formulation 
designed to form chemical conversion 
coatings on metal for industrial use. 
Prod, range: <2,285-<32.000 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 2 workers, up to 8 hrs/da, up to 
20 da/yr. 

Environmental Release/Disposal 4.1 
kg/batch (maximum) released to water. 
Disposal by publicly owned treatment 
works (POTW). 

Dated: December 9.1963. 

Linda A. Travers, 

Acting Director. Information Management 
Division. 

(>R Doc. FtU<J 12-lS-di 945 «m) 
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FEDERAL MARITIME COMMISSION 

Indemnification of Passengers for 
Nonperformance of Transportation; 
Application for Certificate 
(Performance) 

Notice is hereby given that the 
following persons have applied to the 
Federal Maritime Commission for a 
Certificate of Financial Responsibility 
for Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of Section 3. 
Pub. L 89-777 (80 Stat. 1357.1358) and 
Federal Maritime Commission General 
Order 20, as amended (48 CFR Part 540): 
K/S A/S Norske Cruise I/ll, A/S. 

Norske Cruise & Helge Naarstad, A/S. 
(Sea Goddess Cruises Limited), c/o 
Daniel A. Kavanaugh, Esq., Grove Place. 
3rd Floor, 2984 Aviation Ave.. Miami, 
Coconut Grove. Florida 33133. 

Dated: December 12.1083. 

Francis C. llumay, 

Secretary 

|Ht Doc- M-WU PUrd U-lft-41; 
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FEDERAL RESERVE SYSTEM 

First IIHnl Bancorp, et at.; Formation of 
Bank Holding Companies 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank holding 













55918 


Federal Register / Vol, 48, No. 243 / Friday, December 16, 1983 / Notices 


companies by acquiring voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in 3(c) of the Act (12 U.S.C, 
1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Chicago 

(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street. Chicago. Illinois 
60690: 

1. First I/IinJ Bancorp, Galesburg. 
Illinois; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of First Galesburg 
National Bank and Trust Company. 
Galesburg. Illinois. Comments on this 
application must be received not later 
than December 30,1983. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig. Vice President) 
925 Grand Avenue. Kansas City. 

Missouri 64196: 

1. Shickley State Company, Shickley. 
Nebraska; to become a bank holding 
company by acquiring 96 percent of the 
voting shares of Shickley State Bank. 
Shickley. Nebraska. Comments on this 
application must be received not later 
than January 12,1984. 

C. Board of Governors of the Federal 
Reserve System (William W. Wiles. 
Secretary) Washington. D.C. 20551: 

1. Intro Financial Corp ., Clyde. 

Kansas; to become a bank holding 
company by acquiring 80 percent of the 
voting shares of Exchange Bank of 
Clyde, Clyde, Kansas. This application 
may be inspected at the offices of the 
Board of Governors or the Federal 
Reserve Bank of Kansas City. Comments 
on this application must be received not 
later than (anuary 12,1984. 

2. Peoples Bancorp of Belleville, Inc,, 
Belleville, Kansas; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of The 
Peoples National Bank of Belleville. 
Belleville, Kansas. This application may 
be inspected at the offices of the Board 
of Governors or the Federal Reserve 
Bank of Kansas City. Comments on this 
application must be received not later 
than January 12,1984. 


Board of Governors of the Federal Reserve 
System. December 12.1983. 

William W. Wiles. 

Secretary of the Board 

(FR Doc ©-W51 KIM e ss HOT I 
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First Michigan Bank Corporation, et at.; 
Acquisition of Bank Shares by Bank 
Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3(a)(3) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in 3(c) of the Act (12 U.S.C. 
1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Chicago 

(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street. Chicago. Illinois 
60G90: 

1. First Michigan Bank Corporation, 
Zeeland. Michigan; to acquire 100 
percent of the voting shares or assets of 
FMB-First Michigan Bank-Grand Rapids. 
Grand Rapids, Michigan. Comments on 
this application must be received not 
later than (anuary 4.1984. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue. Kansas City. 

Missouri 64198: 

1. Fairplay Bancorporation, Inc,, 
Fatrplay, Colorado; to acquire 100 
percent of the voting shares or assets of 
Bank of Kremmling, Kremmling, 
Colorado, and Bank of Breckenridge, 
N.A., Breckenridge. Colorado. 

Comments on this application must be 
received not later than January 4,1984. 

C Board of Governors of tho Fedora I 
Reserve System (William W. Wiles, 
Secretary) Washington. D.C 20551: 

1. First Frederick Corporation, 
Frederick. Oklahoma; to acquire at least 
99.8 percent of the voting shares or 
assets of First National Bank in Hobart. 
Hobart Oklahoma. This application 
may be inspected at the offices of the 
Board of Governors or the Federal 


Reserve Bank of Kansas City. Comments 
on this application must be received not 
later than January 12.1984. 

Board of Governors of the Federal Reserve 
System. December 12.1983. 

William W. W r i!es. 

Secretary of the Board. 

| PR Doc C5-3MS2 PiUa 11-15-43. H5 *m] 
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Tallahatchie Holding Company, at at; 
Formation of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank holding 
companies by acquiring voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C, 1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A~ Federal Reserve Bank of SL Louis 
(Delmer P. Weisz. Vice President) 411 
Locust Street. St. Louis. Missouri 63168: 

1. Tallahatchie Holding Company. 
Charleston. Mississippi; to become a 
bank holding company by acquiring 100 
percent of the voting shares of successor 
by merger to Tallahatchie County Bank. 
Charleston. Mississippi. Comments on 
this application must be received not 
later than January 9,1984. 

B. The Federal Reserve Bank of 
Kansas City (Thomas M. Hoenig, Vice 
President) 925 Grand Avenue. Kansas 
City Missouri 64198: 

1. Security Lawton Bancshares. Inc.. 
I^wton. Oklahoma; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of The 
Security Bank & Trust Company, 

Lawton. Oklahoma. Comments on this 
application must be received not later 
than January 9.1984. 
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Board of Governors of The Federal Reserve 
System, December 9.1983. 

William W. Wiles, 

Secretary of the Board. 

|FR Doc 0-33419 Filed 12-1 S-tfc 144 ta\ 
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Western Bancshares of Truth or 
Consequences, Inc,; Correction 

This notice corrects 8 previous 
Federal Register document (FR Doc, No. 
83-32196), published at page 54397 of the 
issue for Friday. December 2.1983. The 
service area for the proposed activities 
would be the states of Texas and New 
Mexico. 

Board of Governors of the Federal Reserve 
System, December 12.1983. 

William W. Wiles. 

Secretary of the Board, 

int Doc M 3303 Filed U-lV-tt. SO an) 
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Addison Bancsharee, Inc., et a(.; 
Proposed de Novo Nonbank Activities 
by Bank Holding Companies 

The organizations identified in this 
notice have applied, pursuant to section 
4(c)(8) of the Bank Holding Company 
Act (12 U.S.C. 1843(c)(8)) and 
5 225.4(b)(1) of the Board s Regulation Y 
(12 CFR 225.4(b)(1)). for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to these applications, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices." Any 
comment that requests a hearing must 
include a statement of the reasons a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at e hearing, and indicating 
how the party commenting would be 
aggrieved by approval of that proposal. 

The applications may be inspected at 
the offices of the Board of Governors or 
«t the Federal Reserve Bank indicated. 
Comments and requests for hearing 
should identify clearly the specific 
application to which they relate, and 


should be submitted in writing and 
received by the appropriate Federal 
Reserve Bank not later than the date 
indicated. 

A. Federal Reserve Bank of Chicago 

(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street. Chicago, Illinois 
60690: 

1. Addison Bancshares, Inc., Addison, 
Illinois (leasing personal property; 
Illinois): To engage, through its 
subsidiary. First Security Commercial 
Corp., in leasing personal property or 
acting as agent, broker or adviser in 
leasing such property. These activities 
would be conducted In the northern half 
of the State of Illinois. Comments on this 
application must be received not later 
than January 3,1964. 

B. Federal Reserve Bank of 
Minneapolis (Bruce ). Hedblom, Vice 
President) 250 Marquette Avenue. 
Minneapolis, Minnesota 55480: 

1. Dakota Financial Sendees, Inc., 
Fargo. North Dakota (financing and 
insurance activities; North Dakota): To 
engage in acting as agent for the sale of 
life, and accident and health insurance 
directly related to its extensions of 
credit. These activities would be 
performed in Fargo. Cass County, North 
Dakota. Comments on this application 
must be received not later than 
December 30,1983. 

2. Dakota Financial Sendees, Inc.. 
Fargo, North Dakota (financing and 
insurance activities; North Dakota): To 
engage in the extension of direct 
consumer loans, purchasing of 
installment sales contracts, accounts 
receivable financing and loans secured 
by mortgages; and acting as agent for 
the sale of life, and accident and health 
insurance directly related to its 
extensions of credit. These activities 
would be performed in Grand Forks, 
Grand Forks County, and adjacent 
counties thereto. Comments on this 
application must be received not later 
than December 30,1983. 

C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco. California 94105: 

1. BankAmerico Corporation. San 
Francisco California (financing, 
servicing, and insurance activities; 
Arizona. Louisiana and Mississippi): To 
continue to engage, through its two 
indirect subsidiaries, FinanceAmerica 
Coproration, an Arizona corporation 
and FinanceAmerica Corporation, a 
Louisiana corporation, in the activities 
of making or acquiring for their own 
account loans and other extensions of 
credit such as would be made or 
acquired by a finance company; 
serv icing loans and other extensions of 
credit; and offering credit-related life 


insurance and credit-related accident 
and health insurance. Such activities 
will Include, but not be limited to, 
making loans and other extensions of 
credit to consumers and businesses, 
making loans secured by real and 
personal property, purchasing 
installment sales finance contracts, and 
offering credit-related life and credit- 
related accident and health directly 
related to extensions of credit made or 
acquired by both corporations. The 
aforementioned credit-related insurance 
activities are permissible under Section 
4(c)(8)(A) of the Bank Holding Company 
Act of 1956, as amended by the Gam-St 
Germain Depository Institutions Act of 
1982. Credit-related life and credit- 
related accident and health insurance 
may be reinsured by BA Insurance 
Company, Inc., an affiliate of both 
corporations. These activities would be 
conducted from two respective existing 
offices located in Tucson, Arizona, 
serving the entire State of Arizona; and 
Metairie, Louisiana, serving the entire 
States of Louisiana and Mississippi. 
Comments on this application must be 
received not later than Janurary 9.1984. 

Z BankAmerico Corporation, San 
Francisco. California (financing, 
servicing, and insurance activities; all 
fifty (50) states and the District of 
Columbia): To continue to engage, 
through its two indirect subsidiaries, 
FinanceAmerica Corporation and 
FinanceAmerica Industrial Plan lnc„ 
both Mississippi corporations, in the 
activities of making or acquiring for 
their own account of loans and other 
extensions of credit such as would be 
made or acquired by a finanace 
company; servicing loans and other 
extensions of credit; and offering credit- 
related life insurance and credit-related 
accident and health insurance to the 
extent permissible under applicable 
state insurance laws. Such activities will 
Include, but not be limited to, making 
consumer installment loans and loans to 
businesses, making loans secured by 
real and personal property, purchasing 
installment sales finance contracts, and 
offering credit-related life and credit- 
related accident and health insurance 
directly related to extensions of credit 
made or acquired by both corporations. 
The aforementioned credit-related 
insurance activities are permissible 
under Section 4(c)(8)(A) of the Bank 
Holding Company Act of 1950, as 
amended by the Gem-St Germain 
Depository Institutions Act of 1982. 
Except in the state of New York, credit- 
related life and credit-related accident 
and health insurance may be reinsured 
by BA Insurance Company, ail affiliate 
of both corporations. These activities 
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would be conducted from an existing 
office of both corporations located in 
Laurel. Mississippi, serving all fifty (50) 
states and the District of Columbia. 
Comments on this application must be 
received not later than )anurary 9.1984. 

Board of Governors of the Federal Reserve 
System. December 9.1983. 

William W. Wiles, 

Secretory of the Board. 

(FR Doc tt~K4X> Film! 12-t VKL * 4 S mm\ 
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Agency Forms Under Review 

December 12.1983. 

Background 

When executive departments and 
independent agencies propose public 
use forms, reporting, or recordkeeping 
requirements, the Office of Management 
and Budget (OMB) reviews and acts on 
those requirement under the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 
Departments and agencies use a number 
of techniques to consult with the public 
on significant reporting requirements 
before seeking OMB approval. OMB in 
carrying out its responsibilities under 
the act also considers comments on the 
forms and recordkeeping requirements 
that will affect the public. Reporting or 
recordkeeping requirements thaTappear 
to raise no significant issues are 
approved promptly. OMB's usual 
practice is not to take any action on 
proposed reporting requirements until at 
least ten working days after notice in 
the Federal Register, but occasionally 
the public interest requires more rapid 
action. 

List of Forms Under Review 

Immediately following the submission 
of a request by the Federal Reserve for 
OMB approval of a reporting or 
recordkeeping requirement, a 
description of the report is published in 
the Federal Register. This information 
contains the name and telephone 
number of the Federal Reserve Board 
clearance officer (from whom a copy of 
the form and supporting documents is 
available). The entries are grouped by 
type of submission—i.e.. new forms, 
revisions, extensions (burden change), 
extensions (no change), and 
reinstatements. 

Copies of the proposed forms and 
supporting documents may be obtained 
from the Federal Reserve Board 
clearance officer whose name, address, 
and telephone number appear below. 
The agency clearance officer will send 
you a copy of the proposed form, the 
request for clearance (SF 83). supporting 
statement, instructions, transmittal 


letters, and other documents that are 
submitted to OMB for review. 

FOR FURTHER INFORMATION CONTACT: 

Federal Reserve Board Clearance 
Officer—Cynthia Classman—Division 
of Research and Statistics, Board of 
Governors of the Federal Reserv e 
System. Washington, D.C 20551 (202- 
452-3829). 

OMB Reviewer. |udy McIntosh—Office 
of Information and Regulatory Affairs. 
Office of Management and Budget, 
New Executive Office Building. Room 
3208, Washington, D.C. 20503 (202- 
395-6880). 

Request for Approval of Two Report 
Forms 

1. Report title: Publication requirements 
for the Report of Condition 
Agency form number FR 2109pf, FR 
2109ps 

Frequency: Quarterly 
Reporters: State member banks 
SIC Code: 602 pt. 

Small businesses are affected. 

General description of report 
Respondent's obligation to reply is 
mandatory (12 U.S.C. 324); a pledge of 
confidentiality is not promised. 

These report forms describe the 
publication requirements established by 
law and regulation for the Reports of 
Condition of state member banks. 
Presently, state member banks must 
publish in a local newspaper the 
information reported on the face page of 
their Report of Condition. 

Board of Governors of the Federal Reserv e 
System. December 12,1983. 

William W. Wiles, 

Secretary of the Board. 

(FR Doc 04MM Plied 12-1&H0 *4A «nj 
ail UNO COOC S210-01-M 


FEDERAL TRADE COMMISSION 

Business Opportunities; Franchises, 
Information Collection Requirement 

agency: Federal Trade Commission. 
action: Application to OMB under the 
Paperwork Reduction Act (44 U.S.C. 

3501 el seq.) for clearance of a study of 
the impact of the FTC’s Franchise Rule 
(16 CFR Part 436). 

summary: The purpose of this survey is 
to assess the impact of the FTC’s trade 
regulation rule "Disclosure 
Requirements and Prohibitions 
concerning Franchising and business 
Opportunity Ventures”, 18 CFR Part 438. 
on franchise and on potential investors. 
A pilot study was conducted in 1982 
(under OMB Approval No. 3084-0029 to 
test the feasibility of a fullscale study 


such as this. Based upon its findings, the 
decision has been made to proceed with 
a full-scale study. 

dates: Comments on this information 
collection must be submitted on or 
before January 10.1984. 
address: Send comments to Mr. Don 
Arbuckle. Office of Information and 
Regulatory Affairs. Office of 
Management and Budget. New 
Executive Office Building. Room 3228, 
Washington. D.C. 20503. Copies of this 
application may be obtained from: 
Public Reference Branch. Room 130. 
Federal Trade Commission. 

Washington. D.C. 20580. 

FOR FURTHER INFORMATION CONTACT: 
Thomas J. Maronick. Office of Impact 
Evaluation. Bureau of Consumer 
Protection, Federal Trade Commission. 
Washington. D.C. 20580; (202) 724-1877. 
Howard E. Shapiro, 

Acting GeneraI Counsel. 

(FR Doc n-IMM Kiird 12-1V4D. liS nm\ 

BILLING COOC *716-01-41 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list w as published on December 9. 

Public Health Sendee 

Health Resources and Services 
Administration 

Subject: Health Education Assistance 
Loan (HEAL) Call Report—Lender’s 
Annual Report on HEAL Student 
Loans Outstanding—New 
Respondents: Lending institutions 
Subject: Record of State and Local 
Action Under Section 1122 of the 
Social Security Act (0915-0055)— 
Extension/No Change. 

Respondents: State health planning and 
development agencies 
Subject: Maternal and Child Health 
Block Grant Reporting Requirements 
(0915-0024)—Reinstatement 
Respondents: State governments 
OMB Desk Officer Fay S. ludicello 
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Office of the Assistant Secretary for 
Health 

Subject: National Children and Youth 
Fitness Sludy (0937-0113)—Revision 
Respondents: Individuals and not for 
profit institutions and schools 
OMB Desk Officer Fay S. Iudir.ello 

Centers for Disease Control 

Subject: Coal Mine Dust Personal 
Sampler Unit Certification Program- 
New 

Respondents: Businesses or other for 
profit organizations 
Subject: Effect of Safety Tasks on 
Worker Injuries—New 
Respondents: Individuals or households: 
businesses or other for profit 
organizations 

Subject: National Occupational Health 
Survey of Mining—New 
Respondents: Businesses or other for 
profit organizations 
OMB Desk Officer Fay S. ludicello 

National Institutes of Health 

Subject: Survey of the Last Days of Life 
(0925-0203)—New 
Respondents: Individuals 
OMB Desk Officer Fay S. ludicello 

Alcohol Drug Abuse, and Mental 
Health Administration 

Subject: Field Test of Self*Assessment 
Instrumentrfbr State Community 
Support Programs—New 
Respondents: Individuals; state and 
local governments 
OMB Desk Officer Fay S. ludicello 

Health Care Financing Administration 

Subject: Information Collection 
Requirements in 42 CFR 481.10- 
Conditions of Participation for Rural 
Health Clinics (HCFA-R-38)— 
F.xistmg Collection 
Respondents: Rural heulth clinics 
wishing to participate In Medicare 
and/or Medicaid 
Subject: Information Collection 
Requirements in 42 CFR 405.1221, 

1223, and 1228—Conditions of 
Participation for Home Health 
Agencies (HCFA-R-39)—Existing 
Collection 

Respondent*: Home health agencies 
participating in Medicare 
Subject: information Collection 
Requirements in 42 CFR 405.1315 and 
1316—Conditions of Participation for 
Laboratories (HCFA-R-42)—Existing 
Collection 

R' Mpondents: Laboratories participating 
in Medicare 

Subject: Information. Collection 
Requirements in 42 CFR 405.1722. 

1725. and 1736—Conditions of 
Participation for Outpatient Clinics 
IHCFA-R-44)—Existing Collection 


Respondents: Outpatient clinics wishing 
to participate in Medicare and/or 
Medicaid 

Subject: Information Collection 
Requirements Contained in 42 CFR 
442.308, 309. 313, 314, 318. 319, and 
320—Conditions of Participation for 
Intermediate Care Facilities (HCFA- 
R—‘fS)—Existing Collection 
Respondents: Intermediate care 
facilities wishing to participate in 
Medicare and/or Medicaid 
Subject: Information Collection 
Requirements in 42 CFR 405.1121. 

1124,1136, and 1137—Conditions of 
Participation for Skilled Nursing 
Facilities (HCFA-R-4G)—Existing 
Collection 

Respondents: Skilled nursing facilities 
wishing to participate in Medicare 
and/or Medicaid 
Subject: Information Collection 
Requirements in 4Z CFR 442.402. 404, 
400, 460, 486, 487, 492, 500. 501. and 
512—Conditions of Participation for 
Intermediate Care Facilities for 
Mental Retardants (HCFA-R-47)— 
Existing Collection 
Respondents: Intermediate care 
facilities for mentally retarded 
wishing to participate in the Medicare 
and/or Medicaid programs 
Subject: Information Collection 
Requirements in 42 CFR 405.1020— 
Conditions of Participation for 
Hospitals—Existing Collection 
Respondents: Hospitals participating in 
Medicare and Medicaid 
Subject: Information Collection 
Requirements in 42 CFR 405.2112, 

2138, 2113, 2123, 2137. and 2139- 
Conditions of Coverage for End Stage 
Renal Disease Facilities—Existing 
Collection 

Respondents: Suppliers of end stage 
renal disease services participating in 
Medicare and Medicaid 
Subject: Information Collection 
Requirements in 42 CFR 405.1413, 

1414. and 1416—Conditions of 
Participation for Portable X-ray 
Suppliers (HCFA-R-43f—Existing 
Collection 

Respondents: Portable X-ray suppliers 
participating in Medicare 
OMB Desk Officer Fay S, ludicello 

Social Security Administration 

Subject: Report of Student Beneficiary 
About to Attain Age 19 (0980-0274)— 
Revision 

Respondents: Students receiving Social 
Security benefits 

Subject: Recordkeeping for the Refugee 
Program (45 CFR 400.10(a) end 45 CFR 
401.12(b))—Existing Collection 
Respondents: State or local governments 
OMB Desk Officer Milo Sunderhauf 


Office of Human Development Services 

Subject: Annual Report for the Title III 
Long Term Care Ombudsman Program 
(0980-0121)—Revision 
Respondents: State or local governments 
OMB Desk Officer Milo Sunderhauf 
Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch. New Executive 
Office Building. Room 3208 Washington, 
D C. 20503. ATTN: (name of OMB Desk 
Officer). 

Dated: December 13.1963. 

Robert F. Sermior, 

Deputy Assistant Secretary for Management 
A na lysis and Systems, 

|JU Dot Kin! lVlS-ft* ft 45 amt 

BILLING COOf 415G-04-M 


Centers for Disease Control 

Fatigue Effects of Extended Work 
Days and Workload NIOSH 
Engineering Education Program Plans 
Control Technology—Ethylene Oxide 
In Hospitals; Open Meetings 

The following meetings will be 
convened by the National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control (CDC) and will be open to the 
public for observation and participation, 
limited only by the space available: 

Fatigue Effects of Extended Work Days and 
Workload 

Dote: December 21,1963. 

Time: 9:00 a.m. to 12:00 noon. 

Place: Room B-56, Robert A. Taft 
laboratories, 4678 Columbia Parkway. 
Cincinnati. Ohio 45228. 

Purpose: To review and discuss the 
research protocol for a proposed laboratory 
study to evaluate the effects of an 8- and 12- 
hour work schedule on selected parameters 
of human performance. 

For additional information contact: 
Michael |. Colligan, Pb.D., Division of 
Biomedical and Behavioral Science. 
NIOSH, CDC. 4678 Columbia Parkway. 
Cincinnati. Ohio 45226; Telephones: 

FTS: 684-8291; Commercial: 513/684- 
8291. 

NIOSH Engineering Education Program Plans 

Date: January to, 1964. 

Time: 8:30 a m. to 3:00 p.m. 

Place: Room 5409. Federal Office Building. 
550 Main Street. Cincinnati, Ohio 4S22& 
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Purpose: To review and discuss a proposed 
NIOSH program plan to identify steps NIOSH 
can take to promote and assist in the 
education of engineers in the occupational 
safety and health field* This plan will be a 
step toward achievement of a Public Health 
Service objective to have, by 1990. at least 70 
percent of all graduate engineers skilled in 
the design of plants and processes that 
incorporate occupational safety and health 
control technologies. 

Additional information may be 
obtained from: Mr. John T. Talty, 
Division of Training and Manpower 
Development. NIOSH. CDC. 4670 
Columbia Parkway. Cincinnati. Ohio 
45226: Telephones: FTS: 684-0241: 
Commercial: 513/684-0241. 

Control Technology—Ethylene Oxide in 
Hospitals 

Date: January 12.1984. 

Time: 9:00 a.m. to 12.60 noon. 

Place: Conference Room C. 5555 Ridge 
Avenue. Cincinnati. Ohio 45213. 

Purpose: To review a project which will 
document control systems used to prevent 
exposure to ethylene oxide in hospitals. 

Additional information may be 
obtained from: Mr. Vincent D. Mortimer. 
Jr.. Division of Physical Sciences and 
Engineering. NIOSH. CDC. 4676 
Columbia Parkway. Cincinnati. Ohio 
45220: Telephones: FTS: 684-4283; 
Commercial: 513/684*4283. 

Viewpoints and suggestions from 
industry, organized labor, academia, 
other government agencies, and the 
public are invited. 

Dated: December 8.1983. 

William C. Watson. Jr, 

Acting Director. CDC. 

int Doc. SS-3XM0 Fite! 12~1*~S3; S 45 *«) 

KUMO CODE 4tS0-tt-M 


Food and Drug Administration 
Advisory Committees; Meetings 

agency: Food and Drug Administration. 
action: Notice. 


summary: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
sets forth a summary of the procedures 
governing committee meetings and 
methods by which interested persons 
may participate in open public hearings 
conducted by the committees and is 
issued under section 10(a) (1) and (2) of 
the Federal Advisory Committee Act 
(Pub. L 92-403. 06 Stat. 770-776 (5 U.S.C. 
App. I)), and FDA regulations (21 CF*R 
Part 14) relating to advisory committees. 
The following advisory committee 
meetings are announced: 


Orthopedic and Rehabilitation Device 
Section of the Surgical and 
Rehabilitation Devices Panel 

Dale, time . and place. January 12,9 
a.m.. Rm. 503-529A. 200 Independence 
Ave. SW.. Washington. D.C. 

Type of meeting and contact person. 
Open public hearing. 9 a.m. to 10 a.m.; 
open committee discussion. 10 a.m. to 5 
p.m.; Robert E. Mansell. National Center 
for Devices and Radiological Health 
(HFK-410), Food and Drug 
Administration. 8757 Georgia Ave., 
Silver Spring. MD 20910; 301-427-7238. 

General function of the committee . 
The committee reviews and evaluates 
available data on the safety and 
effectiveness of devices and makes 
recommendations for their regulation. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before January 9, and 
submit a brief statement of the general 
nature of the evidence or arguments 
they wish to present, the names and 
addresses of proposed participants, and 
an indication of the approximate time 
required to make their comments. 

Open committee discussion. The 
committee will discuss a premarket 
approval application (PMAA) for a 
polymethylmethacrylate bone cement 
containing an antibiotic and two 
PMAA’s for total knee systems. 

Endocrinologic and Metabolic Drugs 
Advisory' Committee 

Date . time, and place. January 24 and 
25. 9 a.m.. Conference Rms. D and E. 
Parklawn Bldg.. 5600 Fishers Lane. 
Rockville, MD. 

Ty pe of meeting and contact person. 
Open public hearing. January 24.9 a.m. 
to 10 a.m.; open committee discussion. 
10 a.m. to 5 p.m.; January 25. 9 a.m. to 5 
p.m.; A. T. Grcgoire* National Center for 
Drugs and Biologies (HFN-130). Food 
and Drug Administration. 5600 Fishers 
Lane. Rockville. MD 20857; 301-443- 
1069. 

General function of the committee . 
The committee reviews and evaluates 
available data concerning safety and 
effectiveness of marketed and 
investigational prescription drug 
products for use in treating endocrine 
and metabolic disorders. 

Agenda—Open public bearing. 
Interested persons requesting to present 
data, information, or views, orally or in 
writing, or issues pending before the 
committee, should communicate with 
the contact person. 


Open committee discussion . On 
January 24, the committee will discuss 
the use of anabolic steroids for 
enhancement of athletic ability; and 
evidence of efficacy of Maxibolin 
(ethylestrenol NDA’s 14-005 and 14-006) 
and Anavar (oxandrolone NDA 13-718). 
On January 25. the committee will 
discuss Winstrol (stanozolol) (NDA 12- 
885) for fibrionolytic enhancement, 

Anti-Infective Drugs Advisory 
Committee 

Date, time, and place. January 30 and 
31.9 a.m., Conference Rm. M, Parklawn 
Bldg.. 5600 Fishers Lane, Rockville. MD. 

Type of meeting and contact person. 
Open public hearing. January' 30.9 a.m. 
to 10 a.m.; open committee discussion. 
January 30.10 a.m. to 4:30 p.m.: January 
31. 9 a.m. to 12:30 p.m.; John Curtis. 
National Center for Drugs and Biologies 
(HFN-140). Food and Drug 
Administration. 5000 Fishers Lane, 
Rockville. MD 20857; 301-443-8797. 

General function of the committee . 
The committee reviews and evaluates 
available data on the safety and 
effectiveness of marketed and 
investigational prescription drug 
products for use in infectious diseases. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. 

Open committee discussion. The 
committee will discuss Bacitracin USP 
Sterile Powder for Intramuscular Use. 
Antibiotic Form 00-733. (Upjohn); 

Flagyl ® metronidazole I.V., NDA's 18- 
353 and 18-657, (G. D. Serle 8 Co.); and 
Guidelines for Clinical Studies of 
Systemic Antimicrobial Agents 
Including Prophylactic Use in Surgery. 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing; (2) an open committee 
discussion; (3) a closed presentation of 
data; and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
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p irticipatian, and an open public 
hearing may last for whatever longer 
period the committee chairman 
determines will facilitate the 
committee's work. 

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior tu the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an orul presentation at 
the hearing's conclusion, if time permits, 
at the chairman's discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of dfscussion. 

A list of committee members and 
summary minutes of meetings may be 
requested from the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration. Rra. 4-62. 5600 
Fishers Lane, Rockville, MD 20857, 
between 9 a.rn. and 4 pun.. Monday 
through Friday. The FDA regulations 
relating to public advisory committees 
may be found in 21 CFR Part 14. 

Dated: December 12*1963. 

William F Randolph, 

Acting Associate Commissioner for 
H(julamy Affairs. 

M* OK. KU4M2S Ft>d 12-1V4CL ft45 «m| 

9 LU*a COOf 4160-01-M 


Docket No. 82D-0049] 

Defect Action Levels for Insect 
fragments and Rodent Hairs in 
Macaroni and Noodle Products; 
Availability of Guide 

agency: Food and Drug Administration. 
action: Notice 

summary: The Food and Drug 
Administration (FDA) is confirming the 
revised defect action levels for insect 
Augments and rodent hairs in macaroni 
and noodle products, announced in the 
^ cderal Register of September 17.1982. 
address: A copy of this document is 
available for review at, and individual 
copies may be obtained from, the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration, Rin. 
4-62. 5600 Fishers Lane. Rockville. MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 

Elizabeth J. Campbell. Bureau of Foods 
(HFF-312), Food and Drug 
Administration. 200 C St. SW.* 
Washington. D.C. 20204: 202-245-3092. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of September 17,1982 
(47 FR 41205), FDA announced the 
availability of FDA Compliance Policy 
Guide 7102.06 that revised the 
established defect action levels for 
insect fragments and rodent hairs in 
macaroni and noodle products to an 
average of 225 or more insect fragments 
per 225 grams of product or an average 
of 4.5 rodent hairs or more per 225 grams 
of product. The agency Invited 
interested persons to submit, within o 
year, any relevant data and information 
showring why these revised levels should 
be changed 

No comments, data, or information 
were submitted to FDA in response to 
the Federal Register notice announcing 
the revision of Compliance Policy Guide 
7102.06. Therefore. FDA concludes thut 
the defect action levels for insect 
fragments and rodent hairs in macaroni 
and noodle products announced in 
Compliance Policy Guide 7102.06 will 
remain in effect without change. 

Dated: December 12, 1983. 

William F. Randolph. 

A ctiag AtuMual* Cammnuuaner for 
Regulatory Affairs. 

jFR line. 0-3J4J4 RH 1MMJ, a45 um| 

billing cooe 41*0-01-44 


(Docket No. 82 N 0032 ) 

List of Drug Products Suitable for 
Abbreviated New Drug Applications 
(1982); Supplement Number Two 

aoency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) publishes the 
second supplement to the "List of Drug 
Products Suitable for Abbreviated New 
Drug Applications." which was made 
available on February 25.1983, from the 
National Technical Information Service 
(NTIS). This supplement updates the List 
by adding several drug efficacy study 
implementation (DES1) drug products 
and closely related drug products 
determined by FDA to be safe, effective, 
and suitable for abbreviated new drug 
applications (ANDA's). 
address: Written comments regarding 
the supplement identified with Docket 
No. 82N-0032. may be submitted to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville. MD 
20B57. 


FOR FURTHER INFORMATION CONTACT: 

Herbert Gerstenzang. National Center 
for Drugs and Biologies (HFN-8), Food 
and Drug Administration, 5600 Fishers 
Lane. Rockville MD 20857, 301-443-3650 
For Copies of the Original List 
Contact: National Technical Information 
Service. 5285 Port Royol Rd.. Springfield, 
VA 22161: 703-487-4650. Identify with 
accession number PB83-158972. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 25.1983 (48 
FR 8133), FDA announced the 
availability of its "List of Drug Products 
Suitable for Abbreviated New Drug 
Applications." That list identifies the 
DESI drug products that have been the 
subject of Federal Register notices 
stating that a DESI drug is suitable for 
ANDA’s. The preface to the list stated 
that the lisl would be updated and 
published annually and that, in the 
interim between printings, an update - 
would be published in the Federal 
Register, about every 3 months, showing 
any additions, corrections, or deletions 
to the previous lisL The first supplement 
was published on July 1. 1983 (48 FR 
30456). This is the second supplement to 
the list. 

Additions 

ACETAMINOPHEN; CODEINE 
PHOSPHATE 
CAPSULE; ORAL 
300MG; 15MG 

ASPIRIN; CAR1SOPRODOL 
BIO* TABLET; ORAL 
325MG: 200MG 

ASPIRIN; CARISOPRODOL CODEINE 
PHOSPHATE 
BIO* TABIJET; ORAL 
325MG; 200MG; 16MG 
ASPIRIN; CAFFEINE; 

DIH YDROCODEINE BITARTRA TE 
CAPSULE: ORAL 
356.4MG; 30MG;16MG 
BENZTROPINE MES YLA TE 
TABLET: ORAL 
IMG 

DEXAMETTHASONE 
SOLUTION: ORAL 
0.5MG/ML 

DEXAMETHASONE SODIUM 
PHOSPHATE 
INJECTABLE; INJECTION 
EQ 20MG PHOSPHATE/ML 
HEPARIN SODIUM 
INJECTABLE: INJECTION 
2.500 UNITS/ML 
LJDOCAINE HYDROCHLORIDE 
INJECTABLE; LNJECTJON 
20% 

METHOTREXA TE SODIUM 
INJECTABLE; INJECTION 
EQ 25MG BASE/ VIAL 
NANDROLONE DECANOA TE IN OIL 
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INJECTABLE; INJECTION 
50MG/ML 
100MC/ML 
200MG/ML 
PHENAZOP YR1DINE 
HYDROCHLORIDE; 
SULFAMETHOXAZOLE 
BIO TABLET. ORAL 
100MG; 500MG 
PREDNISOLONE A CETA TE; 
SULFACETAMIDE SODIUM 
OINTMENT; OPHTHALMIC 
0.5%; 10% 

PROCAINAMIDE HYDROCHLORIDE 
BIO TABLET. CONTROLLED 
RELEASE; ORAL 
1GM 

SULFABENZAMIDE; 

SULFACETAMIDE; 

SUlfATHlAZOLE 
TABLET; VAGINAL 
184MG; 143.75MG; 172.5MG 
SULFABENZAMIDE; 
SULFACETAMIDE; 

SULFA THlAZOLE: UREA 
SUPPOSITORY; VAdNAL 
184MG; 143.75MG; 172.5MG; QS 
SULFANILAMIDE 
CREAM; VACLNAL 
15% 

SULFASALAZINE 
BIO TABLET, ENTERIC COATED; 
ORAL 
500MG 

TESTOSTERONE 
DEK INJECTABLE: INJECTION 
50MG/ML 
100MG/ML 
THEOPHYLLINE 
BIO TABLET. CONTROLLED 
RELEASE; ORAL 
500MG 

Changes 

A MINOPHYLUNE 
BIO* TABLET; ORAL 
100MG 
200MG 

BIO TABLET. ENTERIC COATED; 
ORAL 
100MG 
200MG 

THEOPHYLLINE 
BIO CAPSULE: ORAL 
50MG 
100MG 
2O0MG 
2S0MG 

BIO TABLET; ORAI. 

100MG 
125 MG 
200MG 
225MG 
250MG 

Comments on this supplement list 
should be addressed to the Dockets 
Management Branch (address above). 
Two copies of all comments should be 
submitted, except that individuals may 


submit one copy. Comments should be 
identified with the docket number found 
in the brackets in the heading of this 
document. Comments received by the 
agency may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

Dated: December 12,1963. 

Paul Parkman, 

Acting Director. National Center for Drugs 
and Biologies. 

[VR Doc »43«a FlUd 1J-1V4& 8*45 cm) 

BILLING COO€ 4140-01-41 


National Institutes of Health 

Ad Hoc Working Group To Develop 
Radioepfdemiological Tables 

Pursuant to Pub. L 92-403. notice is 
hereby given of the meeting of the Ad 
Hoc Working Group to Develop 
Radioepidemiological Tables, January 
10,1984. in Building 31A, Conference 
Room 4. National Institutes of Health. 
Bethesda, Maryland. 

The meeting will be open to the public 
from 9:00 a.m. to approximately 5:00 p.m. 
to develop radioepidemiological tables 
in response to Pub. L 97-414. 

Attendance by the public will be limited 
to space available. 

For additional program information, 
summaries of the meeting and roster of 
the Committee members, contact Dr. 
Victor H. Zeve, Landow Building, Room 
3A10, National Institutes of Health, 
Bethesda. Maryland 20205. (301) 496- 
5286. 

Dated: December 8.1983. 

Betty |. Beveridge. 

NIH Committee Management Officer. 

|F1 Doc. BSStXP ni*d U-1S-4V a 45 »m| 

BILLING COOC 4140-01 M 


Board of Scientific Counselors, N!A; 
Meeting 

Pursuant to Pub. L 92-403. notice is 
hereby given of the meeting of the Board 
of Scientific Counselors, National 
Institute on Aging, January 11-13,1984. 
to be held at the Gerontology Research 
Center. Baltimore, Maryland. The 
meeting will be open to the public from 
9:00 a.m. on Wednesday. January 11, 
until approximately 5.-00 p.m. It will 
again be open to the public from 9:00 
a.m. on Thursday. January 12. until 12:00 
p.m. Attendance by the public will be 
limited to space available. 

In accordance with the provisions set 
forth in Section 552b(c)(6), Title 5, U.S. 
Code and Section 10(d) of Pub. L 92-403, 
the meeting will be closed to the public 
on January 12. from 12:00 p.m. until 
adjournment on January 13. for the 


review, discussion and evaluation of 
individual programs and projects 
conducted by the National Institutes of 
Health. NIA, including consideration of 
personnel qualifications and 
performance, and the competence of 
individual investigators, the disclosure 
of which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Ms. June C McCann, Committee 
Management Officer, NIA Building 31. 
Room 2C-05. National Institutes of 
Health. Bethesda, Maryland 20205, 
(telephone: 301/490-5898) will provide a 
summary of the meeting and a roster of 
committee members. Dr. Richard C. 
Creulich, Scientific Director. NLA, 
Gerontology Research Center. Baltimore 
City Hospitals, Baltimore, Maryland 
21224, will furnish substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.068, Aging Research. National 
Institutes of Health) 

Dated: December 9,1983. 

Betty f. Beveridge, 

NIH Committee Management Officer. 

[FK Doc S3-4M1 7 FlUd 13-15-8J. 146 «»| 

BILLHNO COOC 4140-01-44 


Division of Research Grants; Meetings 

Pursuant to Public Law 92-463. notice 
is hereby given of the meetings of the 
following 9tudy sections for January 
through February 1984. and the 
individuals from whom summaries of 
meetings and rosters of committee 
members may be obtained. 

These meetings will be open to the 
public to discuss administrative details 
relating to study section business for 
approximately one hour at the beginning 
of the first session of the first day of the 
meeting. Attendance by the public will 
be limited to space available. These 
meetings will be closed thereafter in 
accordance with the provisions set forth 
in Sections 552b(c)(4) and 552b(c)(6), 
Title 5. U.S. Code and Section 10(d) of 
Pub. L 92-463. for the review, discussion 
and evaluation of individual grunt 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

The Grants Inquiries Office, Division 
of Research Grants, Westwood Building 
National Institutes of Health. Bethesda. 
Maryland 20205, telephone 301-496-7441 
will furnish summaries of the meetings 
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and rosters of committee members. 
Substantive program information may 
In? obtained from each executive 
secretary whose name, room number, 
and telephone number are listed below 
each study section. Since it is necessary 
to schedule study section meetings 


National Advisory Eye Council; 

Meeting 

Pursuant to Public Low 92-463. notice 
is hereby given of the meeting of the 
National Advisory Eye Council. 

National Eye Institute. January 30 and 
31.1984. Building 31. Conference Room 
9. National Institutes of Health. 

Bethesda. Maryland. 

This meeting will be open to the 
public from 9:00 a.m. until mid-afternoon 
on Monday, January 30. for opening 
remarks by the Director, National Eye 
Institute, and presentations by the 
extramural staff of the Institute on 
implementation of Vision Research—A 
National Plan, 

In accordance with provisions set 
forth in Sections 552b(c)(4) and 
S52b(c)(6), Title 5. U.S. Code and Section 
l°ld) of Pub. L 92-463. the meeting will 


months in advance, it is suggested that 
anyone planning to attend a meeting 
contact the executive secretary to 
confirm the exact date, time and 
location. All times are A.M. unless 
otherwise specified. 


be closed to the public from mid- 
afternoon for the remainder of the day 
on Monday. January 30, and on Tuesday, 
January 31. for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable materials, and 
personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

At the conclusion of the closed 
session on January 31. the meeting will 
be reopened in order for the Vision 
Research Program Planning 
Subcommittee to meet to discuss the 
implementation and tracking of the 
1983-1987 National Plan. 


Ms. Mary Carter. Committee 
Management Officer. National Eye 
Institute, Building 31, Room 6A03, 
National Institutes of Health, Bethesda, 
Maryland 20205 (301) 496-4903. will 
provide summaries of meetings and 
rosters of committee members. 

Dr. Ronald C. Gellcr, Associate 
Director for Extramural and 
Collaborative Programs, National Eye 
Institute, Building 31, Room 6A03, 
National Institutes of Health. Bethesda, 
Maryland 20205 (301) 490-4903, will 
furnish substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 13.887, Retina! and Choroid«t 
Diseases Research; 13.86a, Corneal Diseases 
Research; 13.869, Cataract Research; 13.870. 
Glaucoma Research; and 13.871. Sensory and 
Motor Disorders of Visual Research; National 
Institutes of Health) 

Dated; December a. 1963. 

Betty J. Beveridge. 

A T tH Committee Management Officer. 

(FH Doc 0-U41) F i*d U-1S-S& ti$ «m| 

B'LUMO COOC 4140-0Mi 


National Advisory Child Health and 
Human Development Council; Meeting 

Pursuant to Public Law 92-463. notice 
is hereby given of the meeting of the 
National Advisory Child Health and 
Human Development Council. January 
30-31.1984. in Building 31. Conference 
Room 10. National Institutes of Health, 
Bethesda. Maryland, and the meeting of 
the Subcommittee on Planning on 
January 29 from 3:30 p.m. to 5:30 p.m. in 
building 31. Room 2A52. 

The Council meeting will be open to 
the public on January 30 from 9.00 a.m. 
until 5:00 p.m. The agenda includes a 
report by the N1CHD Director, report of 
the Subcommittee on Planning, and 
discussion of the MCHD research center 
programs. The Subcommittee meeting 
will be open on January 29 from 3:30 
p.m. to 5:30 p.m. to discuss program 
plans and the agenda for the next 
Council meeting. Attendance by the 
public will be limited to space available. 

In accordance with the provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(6). Title 5. U.S. Code and Section 
10(d) of Pub. L 92-463, the meeting will 
be closed to the public on January 31 
from 9:00 a.m. to adjournment for the 
review, discussion, and evaluation of 
individual grant applications. The 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the applications, disclosure of which 





(Catalog of Federal Domestic Assistance Program No*. 13.308. 13-333, 13.337. 13.393-13.398. 
13 837-13.844.13.846-13.378. 13.892,13493. National Institutes of Health, HHS) 

Dated: December 1. 1983. 

Betty |. Beveridge, 

Committee Management Officer , NIH. 

0-33410 FUed U-1S-OX *46 am) 

W-UMQCOOt 4140-01-44 
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would constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Marjorie Neff. Council Secretary, 
N1CHD. Landow Building. Room 6C08. 
National Institutes of Health. Bethesda, 
Maryland 20205, Area Code 301. 496- 
1465, will provide a summary of the 
meeting and a roster of Council 
members as well as substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.664. Population Research, 
and 13.865. Research for Mothers and 
Children. National Institutes of Health) 

Dated: December 0,1963. 

Betty J. Beveridge, 

Committee Management Officer, National 
Institutes of Health. 

|FR Doc. 03-434.1 PlUd IS-tJ-O* fr4» «a»| 

billing cooe 4i4*-oi-n 


National Adviaory General Medical 
Sciences Council; Meeting 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Advisory General Medical 
Sciences Council. National Institute of 
General Medical Sciences, National 
Institutes of Health, on January 24 and 
25.1984, Building 31, Conference Room 
10. Bethesda, Maryland 

This meeting will be open to the 
public on January 24.1984. from 9:00 
a.m. to 12 noon for opening remarks: 
report of the Director. NIGMS; and other 
business of the Council. Attendance by 
the public will be limited to space 
available. 

In accordance with provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(6). Title 5, U.S. Code, and 
Section 10(d) of Pub. L 92-^83, the 
meeting will be closed to the public on 
January 24 from approximately 1:00 p.m. 
to 6:00 p.m., and on January 25,1984, 
from 9:00 a.m. until adjournment, for the 
review, discussion, and evaluation of 
individual grant applications. These 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the applications, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Ann Dieffenbach, Public 
Information Officer, National Institute of 
General Medical Sciences, National 
Institutes of Health, Building 31. Room 
4A52, Bethesda. Maryland 20205, 
Telephone: 301, 496-7301 will provide a 
summary of the meeting and a roster of 
council members. Dr. Ruth L 
Kirschstcin, Executive Secretary 
NAGMS Council, National Institutes of 
Health. Westwood Building. Room 920, 


Bethesda, Maryland 20205, Telephone: 
301,496-7891 will provide substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 13-821. Physiology and 
Biomedical Engineering: 13-059. 
Pharmacology-Toxicology Research; 13-062, 
Genetics Research; 13-063. Cellular and 
Molecular Basis of Disease Research; and 13- 
080. Minority Access to Research Careers 
[MARC] 

Dated: December 0,1963. 

Betty J. Boveridgo, 

Committee Management Officer, N1H. 

[F* DOC W1M11 Piled 12-15-63 8:43 «m) 

BILLING COOC 4146-01-M 


National Advisory Neurological and 
Communicative Disorders and Stroke 
Council and the Planning 
Subcommittee; Meeting 

Pursuant to Pub. L92-463 notice is 
hereby goven of the meeting of the 
National Advisory Neurological and 
Communicative Disorders and Stroke 
Council January 26 and 27,1984. at 9:00 
a.m. in Building 31-C, Conference Room 
10, National Institutes of Health. 
Bethesda. Maryland 20205. In addition, a 
meeting of the Planning Subcommittee 
of the above Concil will be held on 
January 25,1984. at 1:00 p.m. to 
approximately 5:00 p.m. in Building 31. 
Room 8A28. National Institutes Health, 
Bethesda, Maryland 20205. 

The meeting of the full Council will bo 
open to the public from 9:00 a.m. until 
approximately 2:00 p.m. on January 26 to 
discuss administration, management 
and special reports. The meeting of the 
Planning Subcommittee will be open 
from 1:00 p.m. to approximately 3:00 p.m. 
on January 25 to discuss program 
planning and program accomplishments. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth In Sections 552b(c)(4), and 
552b(c)(0), of Title 5. U.S. Code and 
Section 10(d) of Pub. L 92-463. the 
Advisory Council meeting will be closed 
to the public on January 26 from 
approximately 2:00 p.m. until 
adjournment on January 27 for the 
review, discussion and evaluation of 
Research Grant aplications, and 
applications for Teacher-Investigator 
Awards, Research Career Development 
Awards, and Institutional National 
Research Service Awards. The meeting 
of the Planning Subcommittee will be 
closed from approximately 3:00 p.m. to 
adjournment on January 25 also for the 
review, discussion and evaluation of 
individual grant applications. These 
applications and the discussion could 
reveal confidential trade secrets or 


commercial property, such as patentable 
material, and personal information 
concerning individuals associated with 
the applications, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Dr. John C. Dalton, Executive 
Secretary, Federal Building. Room 1016, 
Bethesda, Maryland 20205, telephone 
(301) 496-9243, will furnish substantive 
program information, summaries of the 
meeting and rosters of members. 

(Catalog of Federal Domestic Assistance 
Program No. 13.854. Biological Basis Research 
and No. 13.853, Clinical Basis Research. 
National Institutes of Health) 

Dated: December 0,1983. 

Betty J. Beveridge, 

Committee Management Officer 

|)H Doc. 03-33413 1J-IVOX *45 no) 

BILLING COOC 414*41-46 

National Heart, Lung, and Blood 
Advisory Council and Its Manpower 
Subcommittee and Research 
Subcommittee; Meeting 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Heart, Lung, and Blood 
Advisory Council, National Heart, Lung 
and Blood Institute, February 9-10,1984. 
National Institutes of Health. 9000 
Rockville Pike. Building 31, Conference 
Room 10, Bethesda. Maryland 20205. In 
addition, the Manpower Subcommittee 
ond the Research Subcommittee of the 
above Council will meet on February 8, 
1984, at 8.-00 p.m. in Building 31. 
Conference Rooms 9 and 10, 
respectively. 

The Council meeting will be open to 
the public on February 9 from 9:00 a.m. 
to approximately 3:00 p.m. for discussion 
of program policies and issues. 
Attendance by the public is limited to 
space available. 

In accordance with the provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(0). Title 5, U.S. Code, and 
Section 10(d) of Pub. L 92-463. the 
Council meeting will be closed to the 
public from approximately 3:00 p.m. on 
February 9 to adjournment on February 
10 for the review, discussion, and 
evaluation of individual grant 
applications. The meetings of the 
Manpower Subcommittee and the 
Research Subcommittee of the above 
Council on February 8 will be closed 
from 8:00 p.m. to adjournment for the 
review, discussion, and evaluation of 
individual grant applications. 

These applications and the 
discussions could reveal confidential 
trade secrets of information about 
commercial property such as patentable 
material and personal information 
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concerning individuals associated with 
the applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Terry Bellicha. Chief, Public 
Inquiries Reports Branch. National 
Heart. Lung, and Blood Institute. 

Building 31. Room 4A21, National 
Institutes of Health, Bethesda. Maryland 
2Q205, phone (301) 496-1236, will provide 
summaries of the meetings and rosters 
of the Council members. 

Ms. Anne M. Heasty, Executive 
Secretary of the Council. Westwood 
Building, Room 7A-15. National 
Institutes of Health. Bethesda, Maryland 
20205, phone (301) 490-7548. will furnish 
substantive program information. 

JCatlog of Federal Domestic Assistance 
IVugrams Nos. 13.837. Heart and Vascular 
Diseases Research: 13.838. Lung Disease 
Research; and 13.839. Blood Disease and 
K< .lourcea, National Institutes of Health) 
Dated: December 1.1963. 

Betty J. Beveridge, 

.%’/// Committee Management Officer. 

n< Uuc ft* JJ4 12 Fifed 1MW3: ft44 am| 

biuwg coot 4140-01-* 


Recombinant DNA Advisory 
Committee Plant Working Group; 
Conference Call Meeting 

!Pursuant to Public Law 92-163. notice 
is hereby given of a conference call 
meeting of the Recombinant DNA 
Advisory Committee Plant W'orking 
Group on December 21,1983. in Building 
31, Room 3B10, National Institutes of 
Health, Bethesda, Maryland 20205. from 
approximately 10:00 a.m. to 
adjournment. 

In accordance with provisions set 
forth in Section 552b(c)(4), Title 5. U.S. 
Code and Section 10(d) of Pub. L 92-463. 
the meeting will be closed to the public 
for the review, discussion, and 
evaluation of proposal(s) from a 
commercial concem(s) for field testing 
of recombinant organisms. The 
proposals) and the discussion could 
reveal confidential trade secrets or 
commercial property such as patentable 
material. 

Dr. William J. Cartland. Jr., Executive 
Secretary, Recombinant DNA Advisory 
Committee, National Institutes of 
Health, Building 31, Room 3B10, 
telephone (301) 490-0051, will provide 
summaries of meetings, rosters of 
working group members, and 
substantive program information. 

Notice.—OMB’e “Mandatory Information 
^I'urements for Federal Assistance Program 
Announcements" (45 FR 39592) requires a 
'I'ttement concerning the official government 
Pfugrams contained in the Catalog of Federal 
Mwestic Assistance. Normally NIH lists in 


its announcements the number and title of 
affected Individual programs for the guidance 
of the public. Because the guidance in this 
notice covers not only virtually every NIH 
program but also essentially every federal 
research program In which DNA recombinant 
molecule techniques could be used, it has 
been determined to be not cost effective or in 
the public interest to attempt to list these 
programs. Such a list would likely require 
several additional pages. In addition. NIH 
could not be certain that every federal 
program would be included as many federal 
agencies, as well as private organIzatioiu. 
both national and international, have elected 
to follow the NIH Guidelines. In Ueu of the 
individual program listing. NIH invites 
readers to direct questions to the Information 
address above about whether individual 
programs listed in the Catalog of Federal 
Domestic Assistance are affected. 

Dated: December 1.1983. 

Betty J. Beveridge. 

Committee Management Officer. MH. 

(TO Doc KWMII Fsue 12-1S-AT ft4$ axo] 

StLUNQ COOC 4140-01 


Statement of Organization, Functions, 
and Delegations of Authority 

Correction 

In FR Doc. 83-32349 appearing on 
page 54539 in the issue of Monday, 
December 5.1983, in the third column, 
the last 26 lines of the description of the 
Scientific Review Program (HN-T6) 
were incorrect. 

The correct text of the program 
description i9 as follows: 

Scientific Review Program (HN-T6). 
(1) Responsible for direction and 
oversight of all phases of scientific and 
technical merit review activities within 
N1CHD: (2) develops, distributes, and 
coordinates policies and procedures for 
various aspects relevant to review 
requirements; (3) coordinates advisory 
committee mungement. determining the 
availability and qualifications of 
individuals for membership on NICHD 
Initial Review Group committees, the 
NICHD Board of Scientific Counselors, 
and the National Advisory Child Health 
and Human Development Council; and 
for service as ad hoc reviewers on 
project site-visit teams and on ad hoc 
contract review panels; (4) directs and 
carries out scientific and technical merit 
review of research and training grant 
applications and research contract 
proposals, organizes and coordinates 
site visits and (scientific and technical) 
merit review on all research grant 
applications and contract proposals 
which receive initial review within 
NICHD; (5) collects and distributes 
background data, such as grants 
management data of research support, 
providing these to site-visit teams and 
review groups to assist in the 


comprehensive review of research 
proposals; (6) prepares summary 
statements reflecting committee 
deliberations and recommendations for 
second-level review, provides, through 
appropriate initial review groups, 
concept clearance in anticipation of the 
development of requests for proposals 
(RFP) and/or requests for applications 
(RFA); (7) organizes and coordinates 
council review of the Institute's 
programs, reviews and assigns research 
grant training applications to NICHD 
extramural programs within stated 
program responsibilities: (8) reviews 
program announcements and RFAs for 
relevance to NICHD's mission, scientific 
content, and for adherence to NIH and 
NICHD policy and procedural 
guidelines; and (9) reviews requests for 
contracts (RFC) for appropriate 
technical evaluation criteria and 
relevance to the NICHD mission, and for 
adherence to NIH and NICHD policy 
and procedural guidelines. 

BILLING COOC 150S-01-* 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Buffalo Resource Area, Casper 
District, Wyoming; Reproposed Draft 
Buffalo Resource Management Plan 
and Draft Environmental Impact 
Statement 

agency: Bureau of Land Management, 
Interior. 

action: Initiation of a reproposed draft 
Resource Management Plan and 
Environmental Impact Statement for the 
Buffalo Resource Area, Casper District 
Wyoming. 

summary: The Casper District is 
initiating development of a second draft 
of the Buffalo Resource Management 
Plan (RMP) and Environmental Impact 
Statement. The purpose of the redraft is 
to consider more fully coal, oil and gas 
and rangeland resources. Public 
comments on the first draft and 
responses to the call for coal resource 
information will be incorporated in the 
revised document. 

FOR FURTHER INFORMATION CONTACT: 

To obtain additional information, to be 
placed on the Buffalo mailing list, or to 
add to or comment on the RMP issues 
contact Glenn Bessinger, Bureau of Land 
Management, 300 Spruce Street, Buffalo, 
Wyoming 82834 (307) 684-5588 
Location of documents: Throughout 
the development of the RMP, 
documentation records and completed 
documents pertaining to the RMP and 
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environmental impact statement will be 
available for public review at the 
Buffalo Resource Area Office, 300 
Spruce Street. Buffalo, Wyoming 82834. 

SUPPLEMENTARY INFORMATION: The 

Casper District is initiating development 
of a second draft Resource Management 
Plan (RMP) to guide future management 
actions on the public lands within the 
Buffalo Resouce Area which includes 
Johnson, Campbell, and Sheridan 
Counties. lVithin these three counties, 
BLM manages 11.3 percent of the 
surface, approximately .8 million acres, 
and about 65.8 percent of the mineral 
estate, approximately 4.8 million acres. 

The RMP will be a 10-year 
comprehensive land use plan. The 
objective of the RMP is to improve 
resource management decisions on 
public lands through a planning process 
which incorporates public participation, 
maximizes use of the best available 
data, identifies significant issues to be 
addressed and analyzes alternatives for 
multiple use management Resource 
management plans are authorized under 
the Federal Land Policy and 
Management Act of 1976. Standards, 
guidelines, and procedures for RMP 
preparation are contained in 43 CFR 
Part 1000. 

The steps in the RMP process include 
identification of issues, development of 
planning criteria to address the issues, 
collection of inventory data and 
information analyses of the management 
situation, formulation of alternatives, 
estimation of effects of alternative, 
selection of perferred alternatives, 
selection of the resource management 
plan, and monitoring and evaluation of 
the plan. Completion of the proposed 
RMP is scheduled for December 1984. 

The identification of issues focuses 
the scope and direction of the RMP at 
the outset of the planning process. BLM 
originally identified two major issues, 
rangeland management and wilderness. 
This second draft is being written to 
more fully address and consider 
minerals resources (coal oil and gas) as 
well 

Wilderness study areas, previously 
Identified under BLM inventory 
processes are: Fortification Creek, 
containing 12.419 acres in Johnson and 
Campbell counties. Cardner Mountain, 
containing 0,423 acres, and North Fork, 
10,039 acres, in Johnson County. Tho 
public, including other federal agencies 
and state and local governments, is 
Invited to suggest additional issues to be 
addressed in the RMP and comment on 
issues identified by BLM. Comments and 
suggested issues should be sent to the 
address indicated above and should be 


received by BLM on or before January 
30,1984. 

Alternatives developed in the RMP 
process will include the no action 
alternative, a continuation of present 
management. A integral component of 
the RMP process is an environmental 
impact statement (EIS). 

Public participation is an essential 
clement of the RMP. Opportunities for 
public input will be offered throughout 
the process. In addition to the 
opportunity to suggest or comment on 
issues, there will be a 90-day comment 
period and a public hearing on the draft 
RMP/EIS. Additional public meetings or 
hearings will be considered when 
requested and when accompanied by 
appropriate rationale. Notice of public 
participation opportunities will be 
announced through local news media 
and mailings to interested members of 
the public. All surface owners of record 
who own private surface over federal 
minerals in the coal planning area will 
be given the opportunity to express a 
preference for or against surface mining 
on their private surface lands. 

An interdisciplinary team has been 
formed to develop the RMP. Disciplines 
represented include: geology, range, 
realty, forestry, archeology, sociology, 
economics, hydrology, wildlife, 
recreation, soils, and air quality. 

Dated December. 91983. 

Leslie A Olver, 

Acting District Manager. 

(FR Doc 83-4344* FYJ#d U-1S~*K 145 «ra) 
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Office of Surface Mining Reclamation 
and Enforcement 

Decisions and Availability of Technical 
and Environmental Assessments and 
Findings of no Significant impact for 
Three Federal Lands Coal Mining 
Permits in West Virginia 

agency: Office of Surface Mining 
Reclamation and Enforcement. Interior. 
action: Notice of decisions and 
availability of technical and 
environmental assessments and findings 
of no significant impact_ 

summary: The Office of Surface Mining 
(OSM) has approved, with conditions, 
three 5-year permits for Enviro Energy. 
Inc., to operate underground mines Nos, 
1. 2, and 6 and ancillary facilities within 
the Monongahela National Forest. Mines 
Nos. 1 and 2 are located in the 
Huttonsville District. Randolph County, 
West Virginia, while mine No. 6 is 
located in the Huttonsvilie/Valley Bend 
District of the same county. The permits 
for the three mines include a total of 80 


acres for mine openings, access roads 
and haul roads, a loading facility, and 
drainage control structures. Decisions to 
approve the permits with conditions ere 
based on technical and environmental 
assessments (TEA’s). findings of no 
significant impact (FONSrs). and 
approval of plans of operation by the 
U.S. Forest Service. Persons with an 
interest that is or may be adversely 
affected by the issuance of the Federal 
permits may request a hearing on the 
final decisions. 

date: Request for hearing must be 
received by January 16.1984. 
ADDRESSES: Request for hearing should 
be submitted to: Hearings Division. 
Office of Hearings and Appeals, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard. Arlington, VA 22203. 

TEA'S, FONSI's. and permit 
application packages are available for 
review at: 

Office of Surface Mining, Eastern 
Technical Center, Ten Parkway 
Center, Pittsburgh, PA 15220 
and 

U.S. Department of Agriculture, Forest 
Service. Monongahela National 
Forest, P.O. Box 1548, Elkins, WV 
26241 

FOR FURTHER INFORMATION CONTACT: 

Charles Wolf (phone: 412-937-2896) at 
the Eastern Technical Center. (See 

"ADDRESSES.**) 

SUPPLEMENTARY INFORMATION: The 

TEA'S provide analyses of the effects of 
approving three 5-year permits to allow 
Enviro Energy. Inc., to operate 
underground mines and ancillary 
facilities on U.S. Forest Service land 
within the Monongahela National 
Forest. Mines Nos. 1 and 2 are located in 
the Huttonsville District, Randolph 
County. West Virginia, while mine No. 6 
is located in the Huttonsville/Valley 
Bend District of the same county. 

The permit for No. 1 includes 11 acres 
for a face-up area and a haul road; No. 2 
includes 45 acres for a fnce-up area, 
access/haul roads, and a loading 
facility: and No. 6 includes 24 acres for a 
face up area, access/haul roads, and 
drainage control structures. Thus, a total 
of 80 acres will be included in the three 
permits. 

Any person with an interest that is or 
may be adversely affected by the 
issuance of the Federal permits may 
request a hearing on the final decisions 
in accordance with Section 514(c) of the 
Surface Mining Control and Reclamation 
Act (SMCRA). This hearing will be 
governed by the provisions of 5 U.S.C. 
Section 554. Requests for a hearing to 
review the OSM decisions should be 
submitted to the Office of Surface 
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Mining. (See “DATES" and 
ADDRESSES.'*] 

Pursuant to 40 CFR 1501.4 (b), (c). and 
(e) and 1506.6, notice is hereby given 
that OSM has completed environmental 
assessment* and findings of no 
significant impact for the permit 
applications for the Enviro Energy. Inc., 
Mines Nos. 1, 2. and 0 and ancillary 
facilities, Randolph County. West 
Virginia. OSM's analyses indicate that 
no significant environmental impacts 
will result from these actions. 

OSM's decisions to approve the 
Federal permits with conditions is in 
accordance with Sections 510 and 523 of 
SMCRA. The decisions and the TEA'S 
have concurrence by the U.S. Forest 
Service which has approved plans of 
operation. 

The TEA'S. FONSI's, and permit 
application packages are available for 
review at the OSM Eastern Technical 
Center and the U.S. Forest Sendee office 
in Elkins, West Virginia. (See 
ADDRESSES.**] 

Dated: December 13.1983. 

I R. Harris, 

Director.. 

tm One ft) .30300 Fife! 1 A-15-40:&4S *m] 

BJlUNQ coot Ott-tt-M 


INTERNATIONAL TRADE COMMISSION 

I Investigation No. 337-TA-1761 

Certain Outboard Motors and 
Components Thereof; Investigation 

agency: International Trade 

Commission. 

action: Institution of investigation 
pursuant to 19 U S.C. 1337. 


summary; Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on 
November 10.1983, under section 337 of 
[he Tariff Act of 1930 (19 U.S.C. 1337]. on 
behalf of Outboard Marine Corp., 100 
Sea-Horse Drive, Waukegan. Illinois 
An amendment to the complaint 
was filed on November 28,1983. The 
complaint as amended alleges unfair 
methods of competition and unfair acts 
:i 'he importation of certain outboard 
motors and components thereof into the 

I nited States, or in their sale, by reason 
of alleged (1) infringement of at least 
claims 1, 2, 3. 4. 7 and 13 of U.S. Letters 
Patent 3.577.971; (2) infringement of the 
claims of U.S. Letters Patent 3,640.377; 

3) infringement 0 f at least claim 12 of 
7 f: letters Patent 3.591,849; (4) 
infringement of at least claims 1 and 2 of 
U S Letters Patent 3.378,284; and (5J 
infringement of at least claims 1, 8 and 

II of U.S. Letters Patent 4.370,953. The 


complaint further alleges that the effect 
or tendency of the unfair methods of 
competition and unfair acts is to destroy 
or substantially injure an industry, 
efficiently and economically operated, 
in the United States and/or to prevent 
the establishment of a domestic industry 
with respect to U.S. Letters Patent 

4.370.953. 

The complainant requests the 
Commission to institute an investigation 
and. after a full investigation, to issue a 
permanent exclusion order and 
permanent cease and desist orders. 

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930 and § 210.12 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 210.12). 

Scope of Investigation 

Having considered the complaint, the 
U.S. International Trade Commission, on 
December 7,1983, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, an 
investigation be instituted to determine 
whether there is a violation of 
subsection (a) of section 337 in the 
unlawful importation of certain 
outboard motors and components 
thereof into the United States, or in their 
sale, by reason of alleged (1) 
infringement of claims 1, 2, 3. 4 . 7 and 13 
of U.S. Letters Patent 3,577.971; (2) 
infringement of the claims of U.S. Letters 
Patent 3.640.377: (3) infringement of 
claim 12 of U.S. Letters Patent 3.591,849; 
(4) infringement of claims 1 and 2 of U.S. 
Letters Patent 3,37&284; and (5) 
infringement of claims 1.8 and 11 of U.S. 
Letters Patent 4.370.953; the effect or 
tendency of which is to destroy or 
substantially injure an industry, 
efficiently and economically operated, 
in the United States and/or to prevent 
the establishment of a domestic industry 
with respect to U.S. Letters Patent 

4.370.953. 

(2) For the purpose of the investigation 
90 instituted, the following are hereby 
named as parties upon which this notice 
of investigation shall be served: 

(a) The complainant is—Outboard 
Marine Corp.. 100 Sea-Horse Drive. 
Waukegan, Illinois 60085. 

(b) Tne respondents are the following 
companies, alleged to be in violation of 
section 337, and are the parties upon 
which the complaint is to be served: 
Yamaha Motor Co., Ltd., 2500 Shinghai. 

Iwata Citv, Shingwoka Pref., Japan 
Sanshin Industries Co.. Ltd., 1400 

Shinbashi-Machi, Hanamatsu City. 

Shizuoka Pref., Japan 
Yamaha Motor Corp. U.S.A.. Yamaha 

Marine Division. 6555 Katella Ave., 

Cypress, California 90630 
Yamaha Parts Distributors, Inc., 6555 


Katella Ave„ Cypress. California 
90030 

Thompson Marine. 1891 Plymouth 
Street. West Bridgewater, 
Massachusetts 02379 
Leon Jordon Marine, 3902 Columbus- 
Manchester Expressway, Columbus, 
Georgia 31904 

The Boat Center. 6460 S. Dixie Highway. 

Miami, Florida 33143 
Bud's Place, 13850 Manchester Rd., St. 

Louis. Missouri 63131 
North Hollywood Marine. 11721 
Runnymede, Hollywood, California 
91605 

(c) Cary Rinkerman, Esq., Unfair 
Import Investigation Division, U.S. 
International Trade Commission. 701 E 
Street NW„ Room 126, Washington. D.C 
20438, shall be the Commission 
investigative attorney, a party to this 
investigation; and 

(3) For the investigation so instituted, 
Donald K. Duvall. Chief Administrative 
Law Judge. U.S. International Trade 
Commission, shall designate the 
presiding officer. 

Responses must be submitted by the 
named respondents in accordance with 
§ 210.21 of the Commission's Rules of 
Practice and Procedure (19 CFR 210,21). 
Pursuant to 55 201.18(d) and 210.21(a) of 
the rules, such responses will be 
considered by the Commission if 
received not later than 20 days after the 
date of service of the complaint 
Extensions of time for submitting a 
response will not be granted unless good 
cause therefor is shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the presiding 
officer and the Commission, without 
further notice to the respondent to find 
the facts to be as alleged in the 
complaint and this notice and to enter 
both an initial determination and a final 
determination containing such findings. 

The complaint, except for any 
confidential information contained 
therein, is available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary. U.S. International Trade 
Commission. 701 E Street NW.. Room 
156, Washington. D.C 20436, telephone 
202-523-0471. 

FOR FURTHER INFORMATION CONTACT: 

Gary Rinkerman. Esq., Unfair Import 
Investigations Division, U.S. 
International Trade Commission, 
telephone 202-523-4693. 

Issued December 13.1983. 
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By order of the Commission. 
Kenneth R. Mason, 

Secretary. 

(1* Doc. 0-33440 Fifed 12-1S-W tiS un| 
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[Investigation No. 337-TA-175] 

Certain Metal and Wire Shelf Products 
and Accessories; Investigation 

agency: International Trade 
Commission. 

action: Institution of investigation 
pursuant to 19 U.S.C. 1337 and 1337a. 

summary: Notice is hereby given that a 
complaint was died with the U.S. 
International Trade Commission on 
November 10,1983. pursuant to section 
337 of the Tariff Act of 1930 (19 U.S.C 
1337 and 19 U.S.C. 1337a) on behalf of 
InterMetro Industries Corp., North 
Washington Street and Ceorge Avenue, 
Wilkes-Barre. Pennsylvania 18705. The 
complaint alleges unfair methods of 
competition and unfair acts in the 
importation of certain metal and wire 
shelf products and accessories into the 
United States, or in their sale, by reason 
of alleged (1) infringement of claims 1. 2, 
and 5 through 11 of U.S. Letters Patent 
4.285,783; (2) infringement of claims 1, 2. 

4 and 7 of U.S. Letters Patent 3,874,511; 
(3) infringement of claims 1. 2, 3. 4 
through 7.9 and 10 of U.S. Letters Patent 
3,927.760; (4) infringement of the claims 
of U.S. Letters Patent Des. 241,297; (5) 
common law trademark infringement; (6) 
infringement of complainant's federal 
trademark Registration Nos. 631.307 and 
1,043,563; [7] contributory trademark 
infringement; (8) false advertising; and 
(9) misrepresentation of manufacturing 
source. The complaint further alleges 
that the effect or tendency of the unfair 
methods of competition and unfair acts 
is to destroy or substantially injure an 
industry, efficiently and economically 
operated, in the United States. 

The complainant requests that, after a 
full investigation, the Commission issue 
a permanent exclusion order and 
permanent cease and desist orders. 

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930 and in ft 210.12 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 210.12). 

Scope >f Investigation 

Having considered the complaint, the 
U.S. International Trade Commission, on 
December 7,1983, ordered that: 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930 an 
investigation be instituted to determine 
whether there is a violation of 
subsection (a) of section 337 in the 


unlawful importation of certain metal 
and wire shelf products and accessories 
into the United States, or in their sale, 
by reason of alleged (1) infringement of 
claims 1. 2, and 5 through 11 of U.S. 
Letters Patents 4.285.783; (2) 
infringement of claim 1. 2,4 and 7 of U.S. 
Letters Patent 3,674,511; (3) infringement 
of claims 1. 2 3, 4 through 7.9 and 10 of 
U.S. Letters Patent 3.927,789; (4) 
infringement of the claims of U.S. Letters 
Patent Des. 241,297; (5) common law 
trademark infringement; (6) infringement 
of complainant's federal trademark 
Registration Nos. 831,307 and 1,043.583; 

(7) contributory trademark infringement; 

(8) false advertising; and (9) 
misrepresentation of manufacturing 
source, the effect or tendency of which 
is to destroy or substantially injure an 
industry, efficiently and economically 
operated, in the United States; 

(2) For the purpose of the investigation 
so instituted, the following are hereby 
named as parties upon which this notice 
of investigation shall be served: 

(a) The complainant is InterMetro 
Industries Corp., North Washington 
Street and George Avenue. Wilkes- 
Barre. Pennsylvania 18705. 

(b) The respondents are the following 
companies, alleged to be in violation of 
section 337. and are the parties upon 
which the complaint is to be served: 
Cari-All Inc.. 171-215 Avenue St. Cyr. 

Montreal-East. Quebec, Canada H1B 

4T5. 

Gillis and Associates. Inc., 739 Pinecrest 

Drive. Prospect Heights, Illinois 60070. 

(c) Deborah S. Strauss, Esq., Unfair 
Import Investigations Division, U.S. 
International Trade Commission, 701 E 
Street NW., Room>126, Washington, D.C. 
20436. shall be the Commission 
investigative attorney, a party to this 
investigation; and 

(3) For the investigation so instituted. 
Donald K. Duvall. Chief Administrative 
Law Judge, U.S. International Trade 
Commission, shall designate the 
presiding officer. 

Responses must be submitted by the 
named respondents in accordance with 
ft 210.21 of the Commission's Rules of 
Practice and Procedure (19 CFR 210.21). 
Pursuant to ft ft 201.16(d) and 210.21(a) of 
the rules, such responses will be 
considered by the Commission if 
received not later than 20 days after the 
date of service of the complaint. 
Extensions of time for submitting a 
response will not be granted unless good 
cause therefor is shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 


allegations of the complaint and this 
notice, and to authorize the presiding 
officer and the Commission, without 
further notice to the respondent to find 
the facts to be as alleged in the 
complaint and this notice and (o enter 
both an initial determination and a final 
determination containing such findings. 

The complaint, except for any 
confidential information contained 
therein, is available for inspection 
during official business hours (8:45 ajn. 
to 5:15 p.m.l in the Office of the 
Secretary. U.S. International Trade 
Commission, 701 E Street NW., Room 
158, Washington. D.C 20436, telephone 
(202) 523-0471. 

FOR FURTHER INFORMATION CONTACT: 

Deborah S. Strauss, Esq., Unfair Import 
Investigations Division, U.S. 
International Trade Commission, 
telephone (202) 523-1233. 

Issued: December 13.1983. 

By order of the Commission. 

Kenneth R. Mason. 

Secretary. 

(PR Doc. n-SSWJ Fife* 13-13-** *41 md| 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Labor Surplus Area Classifications 
Under Executive Orders 12073 and 
10582 Louisiana et af; Additions to 
Annual List of Labor Surplus Areas 

agency: Employment and Training 
Administration. Labor. 
action: Notice. 

DATE: The additions to the annual list 
are effective on December 1.1983. 
summary: The purpose of this notice is 
to announce changes to the annual list 
of labor surplus areas. 

FOR FURTHER INFORMATION CONTACT. 
James W. Higgins, United States 
Employment Service (Attention: TEEPA) 
601 D Street, NW., Washington. D C. 
20213. Telephone: 202-376-6700. 
SUPPLEMENTARY INFORMATION: 
Executive Order 12073 requires 
executive agencies to emphasize 
procurement set-asides in labor surplus 
areas. The Secretary of Labor is 
responsible under that Order for 
classifying and designating areas as 
labor surplus areas. 

Under Executive Order 10582 
executive agencies may reject bids or 
offers of foreign materials in favor of the 
lowest offer by a domestic supplier, 
provided that the domestic supplier 
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undertakes to produce substantially all 
of the materials in areas of substantial 
unemployment as defined by the 
Secretary of Labor. The preference given 
to domestic suppliers under Executive 
Order 10562 has been modified by 
Executive Order 12260. Federal 
Procurement Regulations Temporary 
Regulation 57 (41 CFR Chapter 1. 
Appendix), issued by the General 
Services Administration on January 15, 
1981 (46 FR 3519), implements Executive 
Order 12260. Executive agencies should 
refer to Temporary Regulation 57 in 
procurements involving foreign 
businesses or products in order to 
assess its impact on the particular 
procurements. 

The Department of Labor’s regulations 
implementing Executive Orders 12073 
and 10582 are set forth at 20 CFR Part 
654, Subparts A and B. Subpart A 
requires the Assistant Secretary of 
Labor to classify Jurisdictions as labor 
surplus areas pursuant to the criteria 
specified in the regulations and to 
publish annually a list oflabor surplus 
areas. Pursuant to those regulations the 
Assistant Secretary of Labor published 
the annual list of labor surplus areas on 
September 29,1983 (48 FR 44676). 

Subpart B of Part 654 states that an 
area of substantial unemployment for 
purposes of Executive Order 10582 is 
any area classified as a labor surplus 
area under Subpart A. Thus, labor 
surplus areas under Executive Order 
12073 are also areas of substantial 
unemployment under Executive Order 
10582. 

I he areas described below have been 
< lassified by the Assistant Secretary of 
Lat>or as labor surplus areas pursuant to 
20 CFR 654.5(b) (48 FR 15615 April 12, 
1983) and are added to the annual list of 
labor surplus areas, effective December 
L 1983. The following additions to the 
4 annual list oflabor surplus areas are 
published for the use of all Federal 
agencies in directing procurement 
activities and locating new plants or 
facilities. 

Signed at Washington. D.C. on December 5. 

1J83 

^tru* * * K. O’Keefe, 

I Acting Deputy Assistant Secretary of Labor. 

Additions to the Annual List of Labor 
Surplus Areas 

DECEMBER 1 , 1983 

_ ^*****#mMm CM mdudofl 
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(Employment and Training Order No. 2-641 

Federal-State Unemployment 
Compensation Program; Redelegatlon 
of Authority 

Employment and Training Order No. 
2-84 redelegates to the Director of the 
Unemployment Insurance Service 
authority to approve ana certify to the 
Secretary of the Treasury advances and 
voluntapr repayments of advances 
under Title XU of the Social Security 
Act Employment and Training Order 
No. 2-84 is published below. 

Dated: December 7,1983. 

Patrick |. O’Keefe. 

Acting Deputy Assistant Secretary of Labor. 
Date: November 15.1984. 

Directive: Employment and Training 
Order No. 2-64 

To: National and Regional Offices 
From: Royal S. Dellinger, Acting 
Assistant Secretary of Labor 
Subject: Redelegation of Authority 
under Title XII of the Social Security 
Act 

1. Purpose. To redelegate certain 
authority to the Director of the 
Unemployment Insurance Service. 

2. Directive Affected. Secretary’s 
Order No. 4-75 (40 FR 18515). 

3. Redelegation. Pursuant to 
Secretary’s Order No. 4-75. delegating 
authority for employment and training 
programs to the Assistant Secretary of 
Labor for Employment and Training, and 
authorizing the redelegation of such 
delegated authority, the Director of the 
Unemployment Insurance Service in the 
Employment and Troining 
Administration is redelegated the 
authority to approve and certify to the 
Secretary of the Treasury advances and 
voluntary repayments of adv ances 
under Title XII of the Social Security Act 
and to notify State governors of the 
actions taken affecting their States. 

4. Effective Date. This order is 
effective on the date of publication in 
the Federal Register. 

(FR Dor FUwi U-1V4* 446 «m| 
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Federal-State Unemployment 
Compensation Program; Certification 
Relating to Reduced Credits Under the 
Federal Unemployment Tax Act for 
1963; Arkansas et al; Certification 

Section 3302(c)92) of the Federal 
Unemployment Tax Act (FUTA) 
provides for the repayment through 
reduced credits, of outstanding balances 


of repayable advances made to States 
under Title XII of the Social Security 
Act. States that meet specific criteria 
under subsection (f) of section 3302 may 
have the credit reduction limited. The 
certification to the Secretary of the 
Treasury of States subject to the credit 
reduction for 1983 and States that 
qualify for a limitation on the credit 
reduction is published below. 

Dated: December 7.1983. 

Patrick I. O’Keefe. 

Acting Deputy Assistant Secretary of Labor. 

November 14.1963. 

Honorable Donald T. Regan. 

Secretary of the Treasury. Washington. D.C. 

20230, 

Dear Secretary Regan: This is to verify the 
States which have an outstanding balance of 
repayable advances under Title XII of the 
Social Securly Act end the status of the 
States with regard to the reduction in credit 
provisions of Section 3302(cM2) of the Federal 
Unemployment Tax Act (FUTA). 

Employers in 16 States are subject to a 
reduction in FUTA offset credit for taxable 
year 1983: Arkansas, Connecticut. Delaware. 
District of Columbia, Illinois. Kentucky. 
Michigan. Minnesota, New Jersey. Ohio. 
Pennsylvania. Puerto Rico. Rhode Island. 
Vermont. Virgin Islands. West Virginia. 

The Omnibus Budget Reconciliation Act of 
1981 (Pub. L 97-35) added a new subsection 
(f) to Section 3302 of FUTA which under 
certain conditions fully limits the FUTA tax 
credit reduction In 1963 to an amount which 
does not exceed the greeter of 0.8 percent of 
wages subject to FUTA or the percentage 
reduction that we in effect for the preceding 
taxable year. 

To qualify for a full cap in taxable year 
!963, a State must have taken no action in the 
12 months ending September 30.1983. unless 
required under State law in effect before 
August 13,1981, which has resulted or will 
result in: 

(1) a reduction in the State’s unemployment 

tax effect: 

(2) a net decrease in the solvency of the 
State unemployment compensation system; 
and. further, that: 

(3) the State unemployment tax rate for the 
calendar year equals or exceeds the average 
benefit-cost ratio for calendar years in the 
five-calendar year period ending with 
calendar year 1962. and 

(4) the outstanding balance of advances to 
the State on September 30 of calendar year 
1983 was not greater than the outstanding 
balance for such State on September 30.1981. 

I have determined that under these criteria 
•even States qualify for the full cap and are 
subject to reduced FUTA credits for 1983 as 
follows: 



33333 
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Virgin **nda. 

06 



Section 512(a) of the Soda) Security 
Amendment! of 1963 (Pub. L 96-21) added • 
new paragraph (8) to Section 3302(0 of FUTA 
which under certain conditions partially 
limits the FUTA tax credit reduction In 1983. 

(5) If a State meets the requirements of (1) 
and (2). and (3) or (4). above, the reduction in 
credits otherwise applicable to employers in 
the State for 1963 are reduced by 0.1 
percentage point, but not below the higher of 
0.6 percent and the rate for the prior year. 

(8) If a State meets the requirements of (1) 
and (2) above, and also meets the 
requirements of Section 1202(b)(8)(B) of the 
Sodal Security Act for 1983, the reduction in 
credits otherwise applicable to employers in 
the State for 1983 are reduced by 0.2 
percentage points, but not below the higher of 
0.8 percent and the rate for the prior year. 

I have determined that under these criteria 
three Slates qualify for a partial cap and are 
subject to reduced FUTA credits for 1983 as 
follows: 



Porcint 

Otatnct of CoUnbfe . ... 

11 

Omla . 

07 


or 



I have determined that six Slates are not 
affected by the full or partial cap and are 
subject to reduced FUTA credits for 1983 as 
follows: 



Percent 

A/kantM _ 

06 

KontueJry.. . 

03 


06 

Mkvhmou ., 

06 

0. . 

06 

W** Virgin* . 

06 




Finally, l have determined that the States 
of Colorado, Iowa, Louisiana, Missouri. 
Montana. North Dakotn, Texas, and 
Wisconsin have an outstanding balance of 
Title XU advunces os of November 10.1983. 
but are not sub)ect to reduced credits for 
1063. 

Sincerely. 

Carolyn M. Golding. 

Director, Unemployment Insurance Service. 

(FR Okie 03-3554. 1 FUmJ \ 2 -\ V«; *45 •») 
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NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 261) 

H. B. Robinson Steam Electric Plant, 
Unit No. 2, Carolina Power and Light 
Co.; Availability of Final Environmental 
Statement 

Pursuant to the National 
Environmental Policy Act of 1969 and 
the United States Nuclear Regulatory 


Commission's regulations in 10 CFR Part 
51, notice is hereby given that the Final 
Environmental Statement (NUREG-1033) 
prepared by the Commission's Office of 
Nuclear Reactor Regulation, related to 
the proposed operation of the H. B. 
Robinson Steam Electric Plant Unit 2 
located in Darlington County. South 
Carolina, is available for inspection by 
the public in the Commission's Public 
Document Room, 1717 H Street NW„ 
Washington, D.C., and in the Hartsville 
Memorial Library, Home and Fifth 
Avenues, Hartsville. South Carolina 
29150. 

The notice of availability of the Draft 
Environmental Statement for the H. B. 
Robinson Electric Plant Unit 2. and 
request for comments from interested 
persons was published in the Federal 
Register on September 16,1983 (48 FR 
41363). The comments received from 
Federal, State, and local agencies, and 
interested members of the public have 
been included as appendices to the Final 
Environmental Statement. 

Copies moy be purchased at current 
rates directly from NRC by sending 
check or money order, payable to 
Superintendent of Documents, to 
Director, Division of Technical 
information and Document Control, U.S. 
NRC, Washington. D.C. 20555. GPO 
Deposit Account Holders may charge 
their orders by calling (301) 492-9530. 
Copies are also available for purchase 
through the National Technical 
Information Service. Springfield, 

Virginia 22161. 

Dated at Bethesda, Maryland this 29th day 
of November 1983. 

For the Nuclear Regulatory Commission. 
Stcvan A. Varga. 

Chief, of Operating Reactors Branch No. /. 
Division of Licensing. 

(Fit Doc. 0-535*1 FM 13-15-85; *45 »ra) 
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RAILROAD RETIREMENT BOARD 

Agency Forma Submitted for OMB 
Review 

aqency: Railroad Retirement Board. 
action: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposals) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. 

Summary of Proposal(s) 

(1) Collection title: Appeal from 
Determinations Under the Railroad 
Unemployment Insurance Act 

(2) Form(s) submitted: HA-4 (formerly 
UI-80) 


(3) Type of request: Extension of the 
expiration date of a currently 
approved collection without any 
change in the substance or In the 
method of collection. 

(4) Frequency of use: On occasion 

(5) Respondents: Individuals or 
households, small business or 
organizations 

(6) Annual responses: 50 

(7) Annual reporting hours: 17 

(8) Collection description: Under Section 
5 of the Railroad Unemployment 
Insurance Act, an employee aggrieved 
by an initial determination or review 
of his or her claim for benefits has a 
right to two levels of administrative 
appeal. The form will obtain the 
information needed to initiate either 
level of appeal 

Additional Information or Comments 

Copies of the proposed forms and 
supporting documents may be obtained 
from Pauline Lohens, the agency 
clearance officer (312-751-4692). 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens. Railroad Retirement 
Board. 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer. Milo 
Sunderhauf (202-395-6880), Office of 
Management and Budget. Room 3201, 
New F.xccutive Office Building, 
Washington, D.C. 20503. 

William A Oczkowski, 

Director of Planning and Information 
Management 

(FK Doc. 85- Filed 12-15-85; 84J tin) 

BtUJNQ COOC TtOS-OI M 


SECURITIES AND EXCHANGE 
COMMISSION 

Forma Under Review by Office of 
Management and Budget 

Agency Clearance Officer— Kenneth 
A. Fogash (202) 272-2142. 

Upon written request copy available 
from: Securities and Exchange 
Commission, Office of Consumer Affairs 
and Information Services. Washington. 
D.C. 20549. 

Extension Regulations 14D and 14E. 
Schedules 14D-1 and 14D-0, No. 270- 
114. 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of I960 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission has 
submitted for an extension of clearance 
Schedule 14D-1 and Schedule 14D-9 
under the Securities Exchange Act of 
1934. These Schedules provide a basis 
for the Commission to fulfill its statutory 
responsibility to ensure that holders of 
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publicly-traded securities receive 
adequate information concerning tender 
offers for their securities. A copy of this 
submission is available for public 
inspection and copying at the 
Commission's Public Reference Room. 
450 5th Street, NW„ Washington. D.C. 
20549. 

Submit comments to OMB Desk 
Officer Mary K. Lewin (202) 395-7231, 
Office of Information and Regulatory 
Affairs, NEOB Room 3235, Washington, 
D C 20503. 

Dated: December 9,1983. 

George A. HUsimmons. 

Sa retary. 

|FK Doc 0-43533 F\Wd U-l*-** MS am) 

BILL) NO CO DC *010-01-41 


I Release No. 13665; 812-5628) 

Capital Realty Investors-lll Limited 
Partnership, et al.; One Central Plaza. 
11300 Rockville Pike, Rockville, 
Maryland 20852, Application for Order 
Exempting Applicant From All 
Provisions of the Act 

Deci-mbof 9.1983. 

Notice is hereby given that Capital 
Realty Investors-lll Limited Partnership 
(the ' Partnership*'), One Centra! Plaza. 
11300 Rockville Pike. Rockville. 

Maryland 20852. a Maryland limited 
partnership formed to invest in other 
limited partnerships ("Local Limited 
Partnerships") which will own or lease 
and will operate newly constructed, to 
be constructed, existing or rehabilitated 
apartment complexes for low and 
muderate income persons in accordance 
with the purposes and criteria set forth 
in Investment Company Acl Release No. 
B456 (August 9.1974). together with the 
Partnership's general partners (the 
General Partners"), C.TU. Inc.. 

Rockville Pike Associates Limited 
Partnership-Ill, William B. Dockser, 
Martin C. Schwartzberg. and H. William 
Willoughby (collectively "Applicants"), 
filed an application on August 9.1083, 
pursuant to Section 6(c) of the 
Investment Company Act of 1940 (the 
Act*’), to exempt the Partnership from 
dl provisions of the Act. All interested 
persons are referred to the application 
on file with the Commission for a 
statement of the representations 
contained therein, which are 
summarized below, and to the Act for 
provisions thereof. 

Applicants state that any 
subscriptions for units of limited 
Partnership interests ("Units") mu 9 t be 
^proved by Merrill Lynch, Pierce. 
vvt! ner * Incorporated or Dean 
* hitter Reynolds. Inc,, the selling 
agents for the offering of Units, which 


approval shall be conditioned upon 
representations as to suitability of the 
investment for each subscriber. 
Applicants state further that the form of 
subscription agreement for Units 
provides that each subscriber will 
represent, among other things, that the 
subscriber has either (1) a net worth 
(exclusive of home, home furnishings, 
and automobiles] of at least $50,000 and 
expects (without regard to investment in 
the Partnership) to have taxable income 
for the current year which will be 
subject to federal income tax at the rate 
of 40% or more, or (2) irrespective of 
annual federal taxable income, a net 
worth (exclusive of home, home 
furnishings, and automobiles) of at least 
$150,000 or is purchasing in a fiduciary 
capacity for a person or entity having 
such net worth and annual taxable 
income as set forth in clause (1) or such 
net worth as set forth in clause (2). 
Investors residing in certain states may 
be required to meet higher suitability 
standards. Any prospective transferee of 
a Unit will be required to make similar 
representations in writing to the 
Partnership. 

Applicants represent that the 
Partnership's Agreement of Limited 
Partnership (the "Partnership 
Agreement") and its prospectus (the 
"Prospectus") contain numerous 
provisions designed to insure fair 
dealing by the General Partners with the 
limited partners ("Limited Partners"). 
Applicants state that all potential 
conflicts of interest between the General 
Partners and the Limited Partners are 
disclosed in the Prospectus, including 
the receipt of commissions, fees, and 
other compensation by the General 
Partners and their affiliates. Applicants 
state that all such compensation is fair 
and on terms no less favorable to the 
Partnership than would be the case if 
such arrangements had been made with 
independent third parties. Applicants 
state further that the Prospectus and the 
Partnership Agreement contain various 
provisions designed to eliminate or 
significantly reduce conflicts of interest. 
Applicants state that the Partnership 
Agreement provides that certain actions 
cannot be taken by the General Partners 
without the express consent of a 
majority in interest of the Limited 
Partners. Such actions include: sale at 
any one time of all or substantially all of 
the assets of the Partnership, dissolution 
of the Partnership, and the the 
admission of a successor or additional 
General Partner. Applicants state that 
the Partnership Agreement further 
provide that a majority in interest of the 
Limited Partners may. without the 
concurrence of the General Partners: (1) 
Amend the Partnership Agreement (with 


certain restrictions); (2) remove! any 
General Partner and elect a replacement 
(unless the removed General Partner 
was the sole remaining General 
Partner); and (3) dissolve the 
Partnership. 

Applicants submit that the 
contemplated arrangement of the 
Partnership is not susceptible to abuses 
of the sort the Act was designed to 
remedy. Applicants state that the 
suitability standards described above, 
the requirements for fair dealing 
provided by the Partnership's governing 
instruments, and pertinent governmental 
regulations imposed on each Local 
Limited Partnership by various federal, 
state and local agencies, provide 
protection to investors in Units 
comparable to and in some respects 
greater than that provided by the Act. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than January 3,1983, at 5:30 p.m., do so 
by submitting a written request setting 
forth the nature of his/her interest, the 
reasons for the request, and the specific 
issues of fact or law that are disputed, to 
the Secretary, Securities and Exchange 
Commission. Washington. D.C. 20549. A 
copy of the request should be served 
personally or by mail upon Applicants 
at the address stated above. Proof of 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be 
filed with the request. After said date, 
an order disposing of the application 
will be issued unless the Commission 
orders a hearing upon request or upon 
its own motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authoity. 

George A. Fitzsimmons, 

Secretary. 

JFK Doc. SS-33SJ0 KrtaJ l2-1*-*& *45 «flt] 

BILLING COOC *010-01-41 


(Release No. 13664; 812-5688] 

Merrill Lynch Fund for Tomorrow, Inc.; 
Application for Order Exempting 
Applicant From Provisions 

December 9.1983. 

Notice is hereby given that Merrill 
Lynch Fund for Tomorrow, Inc. 
("Applicant"). 633 Third Avenue. New 
York, New York 10017, an open-end. 
diversified management investment 
company registered under the 
Investment Company Act of 1040 (the 
"Act"), filed an application on October 
26.1983, and an amendment thereto on 
November 22,1983, pursuant to section 
6(c) of the Act. for an order of the 
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Commission exempting Applicant from 
the provisions of Sections 2(a){32), 
2(a)(35). 22(c) and 22(d) of the Act and 
Rule 22c-l thereunder to the extent 
necessary to permit Applicant to assess 
a contingent deferred sales charge on 
certain redemptions of its shares and to 
permit Applicant to waive the 
contingent deferred sales charge with 
respect to certain types of redemptions. 
All interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below, and to the Act for 
the text of the relevant provisions 
thereof. 

Applicant states that it proposes to 
offer its shares without a sales load 
being deducted at the time of purchase 
so that investors will have the benefit of 
greater investment dollars working for 
them from the time of their purchase of 
Applicant's shares. Applicant states that 
in lieu of the front-end charge 
traditionally imposed by mutual funds 
Applicant proposes to impose a 
contingent deferred sales charge on 
certain redemptions of its shares. 
Applicant represents that the proceeds 
from the contingent deferred sales 
chaigc will be paid to Merrill Lynch 
Funds Distributor. Inc. (the 
"Distributor") and will be used in whole 
or in part by the Distributor to defray 
the cost of paying sales commissions to 
account executives on the sale of 
Applicant's shares. Applicant states that 
payments by Applicant to the 
Distributor under a plan of distribution 
(the "Plan"), adopted by Applicant 
pursuant to Rule 12b-l under the Act, 
may also be used in whole or in part by 
the Distributor for this purpose. 
Applicant represents that under the Plan 
it will pay an annual fee to the 
Distributor as reimbursement for 
expenses related to the offering of 
Applicant's shares. Applicant's 
distribution fee is calculated on the 
basis of 1.0% per annum of its average 
daily net assets. Applicant maintains 
that the combination of the contingent 
deferred sales charge and the Plan 
facilitates Applicant's ability to sell its 
shares without a sales load being 
deducted at the time of purchase. 

Applicant states that the contingent 
deferred sales charge will not be 
imposed on redemptions of shares 
which were purchased more than four 
years prior to the redemption or on 
shares derived from reinvestment of 
distributions. Applicant states further 
that no contingent deferred sales charge 
will be imposed on an amount which 
represents an increase in the value of 


the shareholder's account resulting from 
capital appreciation, above the amount 
paid for shares purchased during the 
preceding four years. 

Applicant represents that with respect 
to the redemption of shores purchased 
during the preceding four years, capital 
appreciation on the particular shares 
being redeemed will not be subject to a 
deferred sales charge. Such a charge 
will be imposed, however, on the 
amount paid for such shares by the 
redeeming shareholder. Applicant states 
that in determining whether a contingent 
deferred sales charge is applicable it 
will be assumed that a redemption is 
made first of shares purchased more 
than four years prior to the redemption, 
second of shares derived from 
reinvestment of distributions and third 
of shares purchased during the 
preceding four years. 

Applicant states that it intends to 
waive the contingent deferred sales 
charge on the following redemptions: (lj 
Redemptions following the death or 
disability, as defined in Section 72(m)(7) 
of the Internal revenue Code, of a 
shareholder, and (2) redemptions in 
connection with certain distributions 
from IRA'b or other qualified retirement 
plans. 

Applicant represents that where a 
contingent deferred sales charge is 
imposed, the amount of the charge will 
depend on the number of years since the 
investor made the purchase payment 
from which an amount is being 
redeemed, according to the following 
table: 
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Applicant st^es that in determining 
the rate of any applicable contingent 
deferred sales charge, it will be assumed 
that a redemption is made of shares held 
by the investor for the longest period of 
time within the applicable four year 
period. 

Applicant believes that the contingent 
deferred sales charge in no way restricts 
a shareholder from receiving his 
proportionate share of the current net 
assets of Applicant but merely defers 
the deduction of a sales charge and 
makes it contingent upon an event 
which may never occur. Moreover, while 
the contingent deferred sales charge is 


not a redemption charge in the ordinary 
sense, it is relevant to note that the 
conditions of Section 10(d) of the Act 
contemplate that an investment 
company may both be an open-end 
company and impose a discount from 
net asset value on redemption of its 
shares. Accordingly. Applicant requests 
an exemption from the provisions of 
Section 2(a)(32) of the Act to the extent 
necessary to permit implementation of 
the proposed contingent deferred sales 
charge. 

Applicant states that the contingent 
deferred sales charge is functionally a 
sales charge because it is paid to the 
Distributor to reimburse it for expenses 
related to offering Applicant's shares for 
sale to the public. Applicant believes 
that, although mutual funds sold with a 
sales charge traditionally impose the 
charge at the time of purchase, there is 
no reason to prohibit imposition of a 
sales charge at another time. Applicant 
asserts that the contingent nature of the 
proposed charge makes the purchaser 
better off than if a sales load were 
imposed at time of sale, since in the ense 
of the contingent charge the shareholdt r 
enjoys the possibility that he will have 
to pay only a reduced sales charge, or 
no sales charge at all. Applicant fiirthrr 
asserts that because the contingent 
charge will never be imposed on an 
amount in excess of the market value of 
the shares being redeemed, an investor 
whose account declines in value may 
ultimately pay a lower sales charge than 
if a conventional sales charge were 
imposed at the time of purchase. 
Moreover, because the charge is 
imposed only on amounts representing 
purchase payments (not on increases in 
value of the shares or on shares 
purchased through reinvestment) the 
purchaser can be no worse off with a 
contingent deferred sales charge of the 
nature proposed than if instead a 
conventional sales load were charged at 
the time of purchase. Applicant state* 
that the deferral of the sales charge, and 
its contingency upon the occurrence of 
an event which might not occur, doe* 
not change the nature of the charge, 
which is in every other respect a sales 
charge. Accordingly, Applicant request 
an exemption from the provisions of 
Section 2(a)(35) of the Act to the extent 
necessary to implement the proposed 
charge. 

Applicant states that when a 
redemption of its shares is effected, the 
price of the shares on redemption will 
be based on current net asset value. 
Applicant states further that the 
contingent deferred sales charge will 
merely be deducted at the time of 
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redemption in arriving at the 
shareholder’s proportionate redemption 
proceeds. Accordingly, Applicant 
requests an exemption from the 
provisions of Rule 22c-l under the Act 
to the extent necessary to permit 
Applicant to implement the proposed 
contingent deferred sales charge. 

Applicant asserts that an exemption 
from the provisions of Section 22(d) is 
required to permit the contingent 
deferred sales charge to be waived in 
certain circumstances because the 
waiver provision could result m 
Applicant's investor is justified on 
considerations of fairness. Applicant 
submits that such a reduction in or 
elimination of the sates load has not 
been proposed with respect to funds 
with traditional initial sales loads 
because the impact of such a charge is 
not sustained by the shareholder at the 
time of redemption (as it is with a 
contingent deferred sales charge). 

Notice is further givei\that any 
interested person wishing to request a 
hearing on the application may. not later 
than January 3.1984. at 5:30 p.m.» do so 
by submitting a written request setting 
forth the nature of his/her interest, the 
reasons for the request, and the specific 
issues of fact or law that are disputed, to 
the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A 
copy of the request should be served 
personally or by mail upon Applicant at 
the address stated above. Proof of 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be 
filed with the request. After said date, 
an order disposing of the application 
will be issued unless the Commission 
orders a hearing upon request or upon 
its own motion. 

For the Commission, by the Division of 
taveatmcnl Management, pursuant to 
delegated authority. 

Georg# A. Fitzsimmons, 

&’<rctary. 

irx iv*. <u-mr rowj u-is-o, m» «m| 

SIUINQ COOf SO 10-01-* 


t Release No. 23161; 70-69361 

Middle South Utilities, Inc.; Proposed 
Issuance and Sale of Common Stock 

Dumber 9.1963. 

Middle South Utilities. Inc. (“Middle 
South”), 225 Baronne Street, New 
Urleans, Louisiana 70112. a registered 
holding company, has filed a declaration 
with this Commission pursuant to 
Section* 6(a) and 7 of the Public Utility 
Holding Company Act of 1835 ("Act”) 
a ud Rule 50 thereunder. 

Middle South proposes to issue and 
**“• in one or more sales from time to 


time not later than December 31,1984. 
up to 10 million authorized but unissued 
shares of its common stock. $5 par value 
("Additional Common Stock”). Middle 
South will use the proceeds to reduce 
outstanding bank loans, to purchase 
common stock from its subsidiaries, and 
for other corporate purposes. 

After receiving competing proposals. 
Middle South will sell not more than 8 
million shares of the Additional 
Common Stock on a delayed basis 
( 'Delayed Offering Stock”). Middle 
South will issue and sell not more than 5 
million shares of the Additional 
Common Stock through a continuous 
offering shelf registration program 
pursuant to Rule 415 under the 
Securities Act of 1933 ("Continuous 
Offering Stock”). The total aggregate 
number of shares of the Delayed 
Offering Stock and the Continuous 
Offering Stock will not exceed 10 million 
shares. 

Middle South intends to enter into one 
or more Sales Agency Agreements 
("Agreement”) with one or more 
investment bankers ("Agent”), under 
which the Agent will act as Middle 
South’s exclusive agent for the purposes 
of offering and selling the Continuous 
Offering Stock (1) in ordinary broker's 
regular way transactions in the auction 
market on the floor of the New York 
Stock Exchange, or any regional 
exchange on which Middle South’s 
Common Stock may be listed or 
admitted to trading; (2) in block 
transactions (which may involve 
crosses) on such exchanges or in the 
over-the-counter market, in which the 
Agent may act as a principal for its own 
account; and (3) in "fixed-price 
offerings” off the floors of such 
exchanges, or "special offerings” and 
"exchange distributions" in accordance 
with the rules of such exchanges. Sales 
will be made at market prices prevailing 
at the time of sale in the case of 
transactions on exchanges and at prices 
negotiated by the Agent and related to 
prevailing market prices in the case of 
over-the-counter transactions. The terms 
of any offering pursuant to (3) above 
will be subject to the prior approval of 
Middle South. 

In selling the Continuous Offering 
Stock as outlined in methods (1) and (2) 
above, Middle South will comply with 
the competitive bidding requirements of 
Rule 50. as modified by HCAR No. 

22623; it may request an exception from 
competitive bidding for sales under 
method (3). Middle South believes that 
the sale or sales of the Delayed Offering 
Stock may require the assistance of 
underwriters, dealers, or agents if 
market conditions at the time of the 
offering of the securities are 


unfavorable. Accordingly. Middle South 
may seek an exception from Rule 50 so 
that it may offer the Delayed Offering 
Stock through a negotiated sale. 

The declaration and any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference. Interested 
persons wishing to comment or request 
a hearing should submit their views in 
wTiting by January 9,1984, to the 
Secretary. Securities and Exchange 
Commission. Washington, D.C 20549, 
and serve a copy on the declarant at the 
address specified above. Proof of 
service (by affidavit or. in case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
peson who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter. After said date, the 
declaration, as filed or as it may be 
amended, may be permitted to become 
effective. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretary. 

|FR Doc »-XSS3» Fikd U-15 • 4& mii] 
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(Release No. 13663; 012-5679) 

Post-och Kreditbanken, PKbanken et 
at.; Application for an Order Exempting 
Applicants 

December 9. 1983. 

Notice is hereby given that Post-och 
Kreditbanken, PKbanken ("PKbanken”). 
a Swedish commercial bank, and its 
wholly-owned subsidiary. PKbanken 
Finance Corporation ("Finance") 
(PKbanken and Finance together. 
"Applicants"), c/o William J. Kirby, 

Esq.. Sullivan & Cromwell. 125 Broad 
Street. New York. New York 10004. a 
Delaware corporation, filed an 
application on October 17.1983. for an 
order of the Commission pursuant to 
Section 6(c) of the Investment Company 
Act of 1940 ("Act"), exempting 
Applicants from all provisions of the 
Act. All interested persons are referred 
to the application on file with the 
Commission for statement of the 
representations contained therein, 
which are summarized below, and to the 
Act for a statement of the relevant 
statutory provisons. 

Applicants state that PKbanken is the 
largest commercial bank in Sweden, and 
that the Kingdom of Sweden owns 
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99.96?. of its share capital. PKbanken 
was founded in 1974 as the result of the 
merger of Postbanken and Sveriges 
Kreditbank and operates under the same 
regulations as other commercial banks 
in Sweden, it is stated. At December 31, 
1982, PKbanken's total assets amounted 
to approximately $10.1 billion and total 
equity capital to approximately $166.8 
million. Applicants state. PKbanken's 
principal business consists of making 
loans and receiving deposits, it is stated. 
Applicants state that for fiscal 1982. net 
interest Income represented 
approximately 87% of total operating 
income, and loans represented 
approximately 50.9% of assets (74.2% of 
deposits), and provided approximately 
60.3% of interest earned. It is further 
stated that approximately 61.4% of 
PKbanken's loans were made to the 
business sector, including 18.4% for 
short and long-term housing finance, 
while the remainder of the Toon portfolio 
consisted of loans to local government 
authorities (approximately 10% of total 
loans) and loans to individuals 
(approximately 26.1% of total loans). 

Applicants state further that deposits 
from the public, which represent 
approximately 09^ of PKbanken's 
liabilities, arc received primarily from 
individuals, as well as from commercial 
businesses, local authorities and 
government agencies. PKbanken's other 
major assets include government 
securities and bonds, which amount to 
approximately 28% of total assets, and 
deposits at other Swedish banks. 
PKbanken is involved in the foreign 
exchange business common to large 
international banks. Applicants state, 
and conducts a substantial trust 
business, as well In addition, it is stated 
that PKbanken is also engaged in 
underwriting and selling securities 
outside the United States. 

Applicants represent that PKbanken is 
subject to regulation by Swedish 
banking authorities under a structure 
which is generally comparable—and in 
certain aspects more extensive—than 
applicable to United States banks. This 
regulation, it is stated, is administered 
by the Swedish Bank Inspection Board 
( 'Inspection Board") und the Bank of 
Sweden, Sveriges Riskbank. Under the 
Swedish Banking Companies Act (the 
"Bank Act"), Applicants state. 
PKbanken's business is subject to 
inspection and supervision by the 
Inspection Bcard, which prescribes 
accounting principles to be followed by 
banks, requires them to submit monthly 
statements of financial condition and 
conducts periodic inspections to ensure 
that their businesses are operated in 
accordance with the Bank Act. 


ApplicanU state further that under the 
Monetary Policy Measure Act of 1974 
("Monetary Policy Act"). Sveriges 
Riksbank issues regulations imposing, 
inter alia, cash reserve ratios and 
interest rate margins on Swedish banks, 
including PKbanken. 

Applicants state further that Finance 
was organized on November 24.1981, 
with an initial capitalization of $2,000. 

Its sole business, it is slated, will be the 
issuance of debt obligations and the 
friending of the proceeds thereof to 
PKbanken. or other subsidiaries of 
PKbanken. and therefore substantially 
ail of the assets of Finance will consist 
of amounts receivable From PKbanken. 
Applicants propose to issue and sell, or 
to cause Finance to issue and sell, in the 
United States unsecured prime quality 
commercial paper notes in bearer form 
and denominated in United States 
dollars. Applicants state that the notes 
will be issued and sold (in 
denominations no smaller than $100,000) 
to a commercial paper dealer in the 
United States, and be reoffered by such 
dealer as principal to investors in the 
United States. It is stated that 
Applicants currently do not intend to 
sell the notes in the United States in 
excess of an aggregate of S400.000.000 at 
any one time outstanding. 

Applicants further state that payment 
of principal, interest and premium, if 
any, on notes issued and sold by 
Finance will be unconditionally 
guaranteed by PKbanken. It is 
represented that loans by Finance to 
PKbanken of the net offering proceeds of 
notes would be repaid to Finance on 
terms that are substantially similar to 
those of Finance's notes and that such 
terms will allow Finance to make timely 
payments on its outstanding notes. 
Whether issued as direct liabilities of 
PKbanken or as unconditionally 
guaranteed obligations of Finance, the 
notes will tank pan passu among 
themselves and equally with all other 
unsecured indebtedness of PKbanken. 
including liabilities to depositors, it is 
stated. 

Applicants undertake lo ensure that 
the notes will not be advertised or 
otherwise offered for sale to the general 
public, but instead w ill be sold by a 
dealer to institutional investors and 
other entities and individuals who 
normally purchase commercial paper 
notes. Applicants further undertake to 
ensure that the dealer will provide each 
purchaser of notes, prior to purchase, 
with a memorandum which briefly 
describes the business of PKbanken. 
including its most recent publicly 
available fiscal year-end balance sheet 
and profit and loss statements, which 


financial statements shall be audited in 
a manner as is customarily done for 
PKbanken by its auditors for financial 
statements in its annua) report. 
Applicants state that such memorandum 
will describe any differences which are 
material to investors between the 
accounting principles applied in the 
preparation of such financial statements 
and generally accepted accounting 
principles as applied by banks in the 
United States. Applicants undertake 
that such memorandum and financial 
statements will be at least as 
comprehensive as those customarily 
used by United States bank holding 
companies in offering commercial paper 
in the United States and will be updated 
promptly to reflect material changes in 
the financial condition of PKbanken. 

Applicants represent that the terms of 
the notes, including their negotiability, 
maturity and minimum denomination, 
the amount outstanding at any given 
time and the manner of offering them to 
investors will be such as to qualify them 
for the exemption from registration 
under the Securities Act of 1933 (the 
"1933 Act"), provided by Section 3(a)(3) 
thereof. Applicants undertake that 
neither PKbanken nor Finance will offer 
or sell notes until they have received an 
opinion of their United States legal 
counsel to the effect that, under the 
circumstances of the proposed offering, 
the notes would be entitled to such 
Section 3(a)(3) exemption. Applicants do 
not request Commission review of 
United States counsel's opinion letter 
regarding the availability of an 
exemption under Section 3(a)(3) of the 
1933 Act It is stated that neither 
PKbanken nor Finance is subject to the 
reporting requirements of the Securities 
Exchange Act of 1934. and will not 
become subject to those requirements in 
connection with the sale of notes. 

Applicants represent further that the 
presently proposed issue of notes and 
all future issues of debt securities (not 
including deposits) in the United States 
shall have received prior to issuance 
one of the three highest investment 
grudes from at least one nationally 
recognized statistical rating organization 
and that Applicant's United States 
counsel shall have confirmed that such 
rating has been received; provided, 
however, that no such rating would be 
required with respect to any such issinr 
if, in the opinion of United States 
counsel, taking into account the doctrine 
of ‘integration" referred to in Rule 502 
under the 1933 Act and various releases 
and relevant no-action letters made 
public by the Commission, an exemption 
from registration is available under 
Section 4(2) of the 1933 Act. 
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It is represented, in addition, that 
I'Kbanken and Finance will appoint a 
financial institution in the United States 
as their authorized agent to issue its 
notes from time to time. PKbanken 
undertakes to appoint either such 
financial institution. Finance, or some 
other United States person which 
normally acts in such capacity to accept 
any process which may be served in any 
action based on a note of PKbanken or 
Phlbunken’s guarantee of a note of 
Finance and instituted by the holder of 
such note in any state or federal court. 
PKbanken undertakes that it will 
expressly accept the jurisdiction of any 
state of federal court in the City and 
State of New York in respect to any 
such action. Such appointment of an 
authorized agent to accept service of 
process and such consent to jurisdiction 
will be irrevocable, it is stated, until all 
amounts due and to become due in 
respect of the notes have been paid. 
However, the authorized agent will not 
be a trustee for the noteholders and will 
not have any responsibilities or duties to 
act for such holders as would a trustee. 
Applicants state. 

Applicants expressly consent to any 
order granting this application being 
expressly conditioned on their 
compliance with the undertakings set 
forth above and the undertakings 
described below. 

It is represented, in addition, that 
PKbanken may. from time to time, offer 
other debt securities, but not shares of 
its capital stock, for sale in the United 
States. Finance may also, from time to 
time, offer other debt securities for ssle 
in the United States which will be 
unconditionally guaranteed by 
PKbanken, it is stated, and the proceeds 
of such securities of Finance will 
similarly be loaned to PKbanken or 
other subsidiaries of PKbanken. 

Applicants undertake that any future 
offering of their securities in the United 
States will be done on the basis of 
disclosure documents at least as 
comprehensive in their description of 
PKbankem, its business and its financial 
condition as those customarily used by 
United States bank holding companies * 
in offering similar securities under 
similar circumstances, and undertake to 
ensure that each purchaser of such 
securities will be provided with such 
disclosure documents prior to purchase. 
PKbanken and Finance undertake that, 
for any future offering of PKbankcn’s or 
finance** securities made pursuant to a 
Registration statement under the 1933 
A *. PKbanken and Finance will furnish 
* disclosure document to such persons 
*md in such manner as may be required 


by the 1933 Act and the rules 
thereunder. 

PKbanken further undertakes, in 
connection with any future offering in 
the United States of its other debt 
securities (not including deposits), to 
appoint a United States person as agent 
to accept any process which may be 
served in any action based on any such 
securities and instituted in any state or 
federal court by the holder of such 
security. PKbanken also undertakes that 
it will expressly accept the jurisdiction 
of any state or federal court in the City 
and State of New York in respect of any 
such action. Such appointment of an 
agent to accept serv ice of process and 
such consent to jurisdiction will be 
irrevocable so long as such securities 
remain outstanding and until all 
amounts due and to become due in 
respect of such securities have been 
paid, it is stated. 

Applicants request an order pursuant 
to Section 6(c) of the Act exempting 
them from ell provisions of the Act. 
Applicants state that, among other 
things, compliance by them with a 
number of substantive provisions of the 
Act would, as a practical matter, conflict 
with PKbanken's operation as a bank 
and that PKbanken would thus be 
effectively precluded from selling 
securities in the United States if it were 
required to register as an investment 
company and comply with such 
provisions of the Act Applicants assert 
that to exclude foreign banks from 
selling securities in the United States 
would be both inherently inequitable 
and in direct conflict with the objectives 
of the International Banking Act of 1970, 
which. Applicants state, was intended to 
place United States and foreign banks 
on a basis of competitive equality in 
transactions in the United Slates. 

Applicants state that the rationale for 
a Section 0(c) exemption for PKbanken 
extends to Finance as well because of 
the close relationship between the two 
companies and because the obligations 
of Finance will in effect be obligations 
of PKbanken. The sole business of 
Finance is and will continue to be be to 
operate as a financing vehicle for 
PKbanken. it is noted. It is further stated 
that PKbanken's purposes in using 
Finance as a financing vehicle to sell 
notes in the United States in no way 
impinge upon the public policy concerns, 
such as investor protection, that 
underlie the Act 

Notice if further given that any 
interested person wishing to request a 
hearing on the application may. not later 
than January 3,1963. at 5 30 p.m., do so 
by submitting a written request setting 
forth the nature of his/her interest the 


reasons for the request, and the specific 
issues, if any. of fact or law that are 
disputed, to the Secretary. Securities 
and Exchange Commisison, Washington, 
D.C 20549. A copy of the request should 
be served personally or by mail upon 
Applicants at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attomey-at-law, by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary . 
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(Release No. 34-20470; File No. SR-CBOE- 
83-441 

Self Regulatory Organizations; 
Proposed Rule Change; Chicago Board 
Options Exchange, Inc^ Floor Officials 
Committee 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on December 5,1983. the Chicago 
Board Options Exchange, Incorporated 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items 1. U and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Text of Proposed Rule Change 

Deletions are bracketed; additions are 

in italics. 

Floor Officials Committee 

Rule 2-10. The Floor Officials 
Committee shall consist of at least nine 
members of the Exchange, all of whom 
Shull be regularly engaged in business 
on the trading floor. Such members of 
the Committee shall be designated 
regular Floor Officials. Any application 
or interpretation of Rules relating to 
trading on the Exchange Floor shall be 
agreed upon by at least two Floor 
Officials. Floor Officials shall file with 
the Exchange a written report of any 
action taken pursuant to authority 
specifically granted them by the Rules 
and of any interpretation of the Rules. 
The Committee may inchtde one or 
more persons denominated as “pit boss ** 
for a trading crowd on the Exchange 
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Filar. A pit lx>ss is a member of the 
Committee. provided, however, that 
unless a person appointed os pit boss is 
also appointed os a regular Floor 
Official, he shall not possess the powers 
of a Floor Official other than as 
provided in the rules expressly relating 
to pit boss duties and responsibilities. A 
pit boss who is not a regular Floor 
Official does not have Committee voting 
rights. The presence of a majority of the 
Committee's regular Floor Official 
members shall constitute a quorum for 
the transaction of business. 

The following will be added to Rule 
6.20. titled "Admission to and Conduct 
on the Trading Floor/' 

. . . Interpretations and Policy 

.01-.05. No change. 

.06. (a) One or more members may be 
appointed as members of the Floor 
Officials Committee to be a "pit boss " 
in one or more trading crowds , Unless 
the pit boss is also a regular Floor 
Official the pit boss will not possess the 
enforcement powers of a regular Floor 
Official. The pit boss is authorized to (1) 
resolve disputes between members 
unrelated to rule violations; (2) oversee 
the quality and accuracy of 
dissemination of quotation information 
by the trading crowd; (3) oversee 
opening and closing prices and 
quotations; (4) act as a preliminary 
contact between the trading crowd and 
Exchange regulatory staff on regulatory 
matters. (5) report to appropriate 
Exchange officials improper or 
unethical conduct in his trading crowd; 
and (6) take such other and further 
action as may be appropriate to 
promote compliance with Rules and. in 
particular. Rule 4.1 . In the event that the 
pit boss observes a displayed market 
quotation which is not consistent with 
the current market at the conclusion of 
the trading day. he has the power to 
correct the quotation at the conclusion 
of the trading day and cause the 
corrected quotation to be disseminated 
publicly; at other times during the 
trading day. the pit boss should request 
a market quotation from the trading 
crowd if a displayed market quotation 
appears not to be consistent with the 
current market. The pit boss will be 
provided access, as may be appropriate 
in the circumstances, to the status and 
disposition of pending investigations 
and other disciplinary matters related 
to the trading crowd for which he is pit 
boss. The pit boss will receive 
information which may be necessary 
concerning meetings of the Floor 
Officials Committee and the Floor 
Procedure Committee as well as copies 
of current rules . regulations and other 
interpretative information concerning 
trading activity. 


(b) Pilot Program. For a period of time 
of six months, commencing on the first 
business day of the month after 
effectiveness of this rule, the Pit Boss 
Program will undergo a pilot program in 
four trading crowds, to be designated by 
the Floor Officials Committee. During 
and at the conclusion of the pilot 
program, the Floor Officials Committee 
will evaluate the effectiveness of the 
program, and will provide a report to 
the Executive Committee thereon, with 
a recommendation as to whether the 
program should be extended, modified, 
or discontinued. 

11. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below 
and is set forth in sections (A). (B). and 
(C) below. 

(A) Self-Regulatory Organization s 
Statement of the Purpose of. and the 
Statutory Basis for. the Proposed Rule 
Change 

The Pit Boss Program is expected to 
become an integral part of the 
Exchange's efforts to regulate trading 
practices in its trading crowds of 
competing market-makers. The 
Securities Exchange Act of 1934 
("Exchange Act") mandates regulation 
by national securities exchanges of their 
trading activities, including the 
enforcement of compliance by members 
and persons associated with members 
with the Exchange's rules, provisions of 
the Exchange Act. and the rules and 
regulations promulgated thereunder 
(Section 6(b)(1). the prevention of 
fraudulent and manipulative acts and 
practices and promotion of just and 
equitable principles of trade (Section 
6(b)(5)). and removal of impediments for 
and perfection of the mechanism of a 
free and open market (Section 6(b)(5)). 

The Exchange promotes the integrity 
and orderly operation of trading on its 
floor in a variety of ways, including 
having Floor Officials present on thg 
floor at all times when trading is open, 
having a full surveillance program to 
monitor trading, and receiving and 
investigating complaints by members. 
There are only a limited number of Floor 
Officials available on the trading floor. 

A small number of Floor Officials 
assures a consistent approach to their 
enforcement duties and fining 
responsibilities. In order to avoid 


potential conflicts of interest in a trading 
crowd dispute, the two Floor Officials 
who are called concerning unusual 
activity or a dispute are usually from 
trading crowds different from the one 
where the dispute arises. It is 
anticipated that the Pit Boss Program 
will complement existing compliance 
programs and in particular the 
responsibilities of the Floor Officials. 

The pit boss will have responsibility 
to monitor and report upon the trading 
activity in a trading crowd in which he 
stands ail day, thus enhancing the 
Exchange's capability to detect 
improper or illegal activity. The pit boss 
will be a non-voting member of the Moor 
Officials Committee. He will not have 
the disciplinary power possessed by a 
regular Floor Official, however, so there 
will not be a conflict of interest with his 
activities in the trading crowd. He will 
have the responsibility to attempt to 
resolve disputes between members 
unrelated to rule violations, thus 
enhancing the Exchange’s capability to 
defuse disputes which may arise 
between traders in a pressurized trading 
environment. When appropriate, the pit 
boss will assure that regular Floor 
Officials from other trading crowds are 
summoned to the trading crowd. The pit 
boss will also have a role in keeping 
members of his trading crowd informed 
of regulatory developments, thus 
enhancing the Exchange's ability to 
communicate with the membership 
concerning new rules and regulations. 

The amendments to Rule 2.10 add a 
committee quorum requirement to the 
Floor Officials Committee, and provide 
for pit boss appointment to and 
membership in the Committee. 
Interpretation .06 to Rule 6.20 has been 
added to set forth the pit boss' duties 
and responsibilities. New Interpretation 
.06(b) to Rule 6.20 provides for a pilot pit 
boss program to be undertaken for six 
months, during which the pit boss 
program will be used in four trading 
crowds, from which experience it can be 
determined if the program should be 
extended, modified, or discontinued. 

IB) Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed amendment imposes any 
unnecessary burdens on competition. 

(C) Self-Regulatory Organizaiton's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members. Participants or Others 

Comments on the proposed rule 
change were neither solicited nor 
received. 
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///. Date of Effectiveness of the 
ProposedRule Change and Timing for 
Commission Action 

Ilie foregoing rule change has become 
effective pursuant to Section 19(b)(3) of 
the Securities Exchange Act of 1934 and 
subparagraph (e) of Securities Exchange 
Act Rule 19b—I. At any time within 60 
days of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest for the protection of investois, 
or otherwise in furtherance of the 
purposes of the Securities Exchange Act 
of 1934. 

/V. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies the'reof with the 
Secretary. Securities end Exchange 
Commission. 450 Fifth Street, NW.. 
Washington. D.C 20549. Copies of the 
submission, all subsequent amendments, 
all WTitlen statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
nnd any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U S.C 552. will be available for 
inspection and copying the 
Commission’s Public Reference Section. 
450 Fifth Street. NW.. Washington. D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulation, pursuant fo delegated 

authority. 

Dfcted: December 9.1983. 

A. Fitzsimmons, 

Secretary. 
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IReieosa No. 34-20471; File No. SR-CBOE- 

83-531 

Seif-Regulatory Organizations; 
"roposed Rule Change By Chicago 
Board Options Exchange, 
incorporated; Relating to Approval of 

Underlying Securities 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 


U.S.C. 78s(b)(l), notice is hereby given 
that on November 30,1983, the Chicago 
Board Options Exchange. Incorporated 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I. II and III below, 
which Items have been prepared by the 
self regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed role 
change from interested persons. 

I. Text of Proposed Rule Change 

Approval of Underlying Securities 

Rule 5.3. No Change 

(a) No change 

(b) Underlying securities shall be (i) 
duly listed or registered on a national 
securities exchange (or (HI designated 
as national market system securities 
pursuant to Tier t Criteria „ 

(c) No change 

II. Self-Regulatory Organization e 
Statement of the Terms of Substance of 
the Proposed Rule Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below 
and is set forth in sections (A). (B), and 
(C) below. 

(A) Self-Regulatory Organization s 
Statement of the Purpose of. and the 
Statutory Basis for. the Proposed Rule 
Change 

The purpose of this rule change is to 
increase the number of equity securities 
which may underly options contracts. At 
this time, underlying securities are 
limited to those listed and registered on 
a notional securities exchange. This 
proposal would permit listing of options 
on over-the-counter securities wbich 
have been designated as national 
market system securities pursuant to 
Tier 1 Criteria. See Rule 11A2-1 under 
the Securities Exchange Act of 1934. In 
all other respects the listing standards 
will remain the same. 

Options are derivative products. To 
trade options it is essential to have 
accurate and up-to-date last sale and 
quotation information about the 
underlying security. The current listing 
standards preclude listing options on 
OTC stocks because, at the time the 
standards were promulgated, last sale 
and quote information on OTC stocks 
was inadequate to support options 
trading. This rule change recognizes 
developments that hove occurred in the 
OTC market since that time. 


Specifically, as part of the 
development of the national market 
system, the Commission has developed 
a statutory scheme in which OTC 
securities having active trading markets 
and widespread investor interest are 
designated "national market system 
securities." The primary effect of 
designation as a national market system 
security is the requirement that 
transactions be reported in a real-time 
system and that quotations be firm as to 
quoted price and size. Current listing 
standards which preclude the listing of 
exchange traded options on OTC 
securities are an historical relic which 
deprive investors in options on OTC 
stocks of the benefits of exchange 
traded instruments. 

Under this proposal, to be an 
underlying security for options trading 
OTC stocks would have to meet the Tier 
1 Criteria as well as the standards for 
securities underlying options trading. 
These standards require, in general, a 
minimum of 7.000.000 publicly held 
shares. 6.000 shareholders, trading 
volume of at least 2,400.000 shares for 
the last 12 months, and a minimum price 
per share of $10 for the last three 
months. See CBOE Rule 5.3. 

Rule 12a-6 under the Act exempts 
securities underlying options from the 
operation of Section 12(a) of the Act if. 
among other things, the underlying 
security is listed and registered on a 
national securities exchange. Rule 12a~6 
w as adopted when exchange options 
were first traded, and the Exchange 
requests the Commission to amend the 
rule to include Tier 1 Securities. 

The statutory basis for the rule change 
is Section 6(b)(5) of the Securities 
Exchange Act of 1934. This proposal will 
bring to investors the benefit of listed 
options trading on securities traded in 
the OTC market. 

(B) Self Regulatory Organization 's 
Statement on Burden on Competition 

This proposal will not impose any 
burdens on competition. 

(C) Self-Regulatory Organization *s 
Statement on Comments on the 

Pr oposed Rule Change Received from 
Members. Participants or Others 

Comments have not been solicited or 
received. 

111. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period fi) 
as the Commission may designate up to 
90 days of such date if it finds such 
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longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street, NW„ 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisons of 5 
U.S.C. 552, will be available for 
inspection and copying the 
Commission's Public Reference Section. 
450 Fifth Street. NW., Washington, D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulations, pursuant to delegated 
authority. 

Dated: December 9. 1983. 

George A. Fitzsimmons, 

Secretary. 
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I Release No. 34-20452; File No. SR-MSTC- 
83-191 

Self-Regulatory Organizations; 
Proposed Rule Change By Midwest 
Securities Trust Company; Relating to 
Proposed Amendments to MSTC s By- 
Laws 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C 788(b)(1). notice is hereby given 
that on November 3.1983 the Midwest 
Securities Trust Company filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I. II and III below, which Items 
have been prepared by the self- 


regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Attached to the filing as Exhibit A are 
the proposed amendments to the By¬ 
laws of the Midwest Securities Trust 
Company. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 

Statutor)' Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the placers specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections (A). (B). and (C) below of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Change 

The By-Laws of the Midwest 
Securities Trust Company are being 
amended to conform to the 
Commisison's standards for permanent 
registration of clearing agencies and to 
restructure MSTC's Bound of Directors 
as more fully described below: 

Article Hi Section 1 —This section 
has been expanded to define the powers 
of the Board of Directors. 

Article 111 Section 2 —This section 
has been amended to eliminate the 
classes of directors and to expand the 
Board from 13 to 17 directors. This 
section also provides for a Nominating 
Committee which will select candidates 
with a view towards providing fair 
representation of a cross section of 
Participants of the Corporation. 
Procedures for nominations by 
Participants and for the election of 
directors are also included in this 
section. 

Article Ul Section 8— This section 
has been amended to eliminate the 
references to "Class B" directors. 

Article IV—Committees —This section 
has been amended to provide for 
compensation, finance and nominating 
committees of the Board of Directors. 
The proposed amendment sets forth the 
composition of the committees and the 
responsibilities of each committee. 


The proposed amendments are 
consistent with Section 17A(b)(3| of the 
Securities Exchange Act of 1934. in thut 
it assures a fair representation of its 
shareholders and participants in the 
selection of its directors. 

(B) Self-Regulatory Organization 's 
Statement on Burden on Competition 

The Midwest Securities Trust 
Company does not believe that any 
burdens will be placed on competition 
as a result of the proposed rule change. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members. Participants or Others 

Comments have neither been solicited 
nor received. 

III. Date of Effectiveness of tbe 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street NW.. 
Washington. D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
450 Fifth Street, NW.. Washington. D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization 
All submissions should refer to the file 
number in the caption above and should 
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be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

Dated: December ft, 1983, 

George A. Fitzsimmons. 

Secretary. 

Exhibit A—Proposed Amendments to 
MSTC By-Laws 

(Note.—Italics indicate additions: brackets 
indicate deletions) 

ARTICLE III 
Directors 
General Powers 

Sec. 1. The business and affairs of the 
Corporation shall be managed by its 
board of directors, which may exercise 
all such powers of the Corporation and 
do oil such lawful acts and things os are 
not by statute or by the certificate of 
incorporation or by these by laws 
directed or required to be exercised or 
done by the stockholders . 

Number, Tenure and Election of 

Directors 

Sec. 2. The board of directors of the 
Corporation shall be composed of 
[seven Class A Directors and six Class 
B] seventeen Directors. (Except as 
expressly provided otherwise in this 
Article III, the powers, rights, duties and 
obligations of Class A Directors and 
Class B Directors shall be identical.] 

Each director shall hold office until the 
next annual meeting of shareholders or 
until his successor shall have been 
elected and qualified. [The Class A 
Director shall be appointed by the sole 
shareholder of the Corporation, the 
Midwest Stock Exchange, and shall he 
selected with a view towards providing 
fair representation for the interests of 
the Exchange and of those members of 
said Exchange which are participants of 
the Corporation. Class B Directors shall 
be selected and appointed as follows:] 

1. Not less than sixty days before each 
annual meeting of shareholders, (the 
sole shareholder] the Nominating 
Committee shall nominate (by delivering 
to the Secretary of the Corporation a list 
of nominations).* [six individuals for 
election as Class B Directors.) 

0) That number of Directors required 
to replace those Directors whose terms 
ore then expiring: 

00 That number of Directors required 
to fill any vacancies on the Board of 
Directors to serve for any unexpired 

term . 

OH) Three members of the Nominating 
Committee to act in connection with the 
next following annual meeting 


The Nominating Committee shall 
select candidates with a view towards 
providing fair representation for the 
interests of a cross section of the 
Participants of the Corporation . 

Within five days thereafter, the 
Secretary shall mail copies of the list of 
nominations to each participant of the 
Corporation [which is not a member of 
the Midwest Stock Exchange (“Non- 
Member Participant**)]. (Non-Member) 
Participants shall have the right to 
nominate additional persons by filing 
with the Secretary, not less than thirty 
days prior to the annual meeting, a 
petition signed by not less than three 
(Non-Member) Participants. No petition 
shall nominate more than six 
individuals, and no participant shall sign 
petitions nominating in the aggregate 
more than six individuals. 

2. In the event that no nominating 
petition is filed within the time 
prescribed above, the sole shareholder 
shall, at the annual meeting, appoint as 
[Class B] Directors the individuals 
named in the list of nominations mailed 
to [Non-Member] Participants; provided 
that if any such individual shall at that 
time be unable or unwilling to serve, 
that individual's position shall be left 
vacant until the first meeting of directors 
following the annual meeting of 
shareholders, and the sole shareholder 
shall thereafter appoint, to fill the 
vacancy, such individual as a majority 
of the other [Class B] Directors shall 
approve. 

3. In the event that one or more 
nominating petitions are filed within the 
prescribed time, the sole shareholder 
shall , at the annual meeting , elect 
Directors and members of the 
Nominating Committee from among 
those individuals nominated either by 
the Nominating Committee or by 
petition . and such Directors shall be 
elected with a view towards providing 
fair representation of the interests of a 
cross section of Participants of the 
Corporation . [the Class B Directors shall 
be selected by an election, to be 
conducted as follows:] 

(a) ] Delete in its entirety. 

(b) j Delete in its entirety. 

(c) ] Delete in its entirety, 

(d) J Delete in its entirety. 

Sections 3 through 7—No change in 

text. 

Vacancies 

Sec. 8. Any vacancy occurring in the 
board of directors and any directorship 
to be filled by reason of an increase in 
the number of directors may be filled by 
election at an annual meeting or at a 
special meeting of shareholders called 
for that purpose; provided, however, 
that no person shall be elected to fill any 


vacancy among the [Class B) Directors, 
or any newly created [Class B] 
directorship, unless such person shall 
have been approved by a majority of the 
(Class B] Directors then in office. 

Sections 9 through 11—No change in 
text. 

ARTICLE IV 

Committees 

Executive Committee [Membership) 

Sec. J. The board of directors, by 
resolution adopted by a majority of the 
number of directors fixed by the by-laws 
or otherwise, may designate two or 
more directors to constitute an 
executive committee, which committee, 
to the extent provided in such 
resolution, shall have and exercise all of 
the authority of the board of directors in 
the management of the corporation but 
subject to the limitations provided by 
the Business Corporation Act of Illinois. 
Vacancies in the membership of the 
committee shall be filled by the board of 
directors at a regular or special meeting 
of the board of directors. The executive 
committee shall keep regular minutes of 
its proceedings and report the same to 
the board of directors when required. 
The designation of such committee and 
the delegation thereto of authority shall 
not operate to relieve the board of 
directors, or any member thereof, of any 
responsibility imposed upon it or him by 
law. 

Finance Committee 

Sec, 2. There shall be a Finance 
Committee which shall have three 
members in addition to the Chairman of 
the Board and the President . all of 
whom shall be directors. The Committee 
shall review all annual Profit Plans and 
Budgets for the Corporation prior to its 
submission to the Board and make 
recommendations to the Board with 
respect thereto as it may deem 
appropriate. It shall review from time to 
time the financial condition of the 
Corporation and make such 
recommendations to the management or 
to the Board of Directors with respect 
thereto os it may deem appropriate, it 
shall formulate an investment policy 
and submit the same to the Board of 
Directors for approval , and shall review 
the performance of all Corporation 
investments on a quarterly basis. 

Compensation Committee 

Sec. 3. There shall be a Compensation 
Committee which shall consist of three 
directors. It shall have the 
responsibility of establishing the 
compensation of the principal executive 
officer and of coordinating with the 
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officer to determine a comprehensive 
corporate compensation policy. The 
comprehensive corporate compensation 
policy shall include the structure and 
administraton of the determined 
compensation policy, the advisability 
and use of outside consultants , and a 
periodic review of the manner in which 
the determined compensation policy is 
being administered. 

Nominating Committee 

Sec . 4 . There shall be a Nominating 
Committee composed of three members 
appointed at each annual meeting of the 
Corporation. The Committee shall 
consist of one former director and two 
officers or partners of participant 
organizations . Any vacancy upon the 
Nominating Committee shall be filled by 
the remaining members of the 
Nominating Committee from among 
persons who would have been eligible 
for appointment to the Committee at the 
preceding annual meeting. No member 
of the Nominating Committee in any 
year shall be eligible for election to any 
office or position in the Corporation for 
the ensuing year nor shall he serve as a 
member of the Nominating Committee 
for two successive years . 

fra Doe C»~Jtt34 FiUd ft 45 «m] 

BILUNG COO€ ftOlO-41-tt 


(Release No. 34-20462; File No. SR-OCC- 
63-17, Amend. No. 11 

Self-Regulatory Organizations; 
Proposed Rule Change by the Options 
Clearing Corporation; Relating to a 
Proposed Expansion of the Number of 
Stocks Permitted To Re Deposited 
With OCC as Margin 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C. 78s(b)(l). notice is hereby given 
that on November 15,1983. The Options 
Clearing Corporation ("OCC") filed with 
the Securities and Exchange 
Commission the proposed rule change 
as described in Items 1.11 and 111 below, 
which Items have been prepared by 
OCC. The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of the Proposed 
Rule Change 

OCC proposes to amend its rules as 
set forth below. Underlining indicates 
material proposed to be added to OCCs 
existing rules and brackets indicate 
material to be deleted from existing 
rules. 


Chapter VI of Rules—Margins 
Forms of Margin 

Rule 604. Required margin may be 
deposited with the Corporation in one or 
more of the following forms: 

(a) (No change]. 

(b) [No change). 

(c) (No change). 

(d) (Underlying] Common Stocks. (1) 
Clearing Members may deposit, as 
hereinafter provided, common stocks 
which T3have a market value greater 
than $10 per share and which are either 

(i) traded on a national securities 
exchange and have last sale reports 
collected and disseminated pursuant to 
a consolidated transaction reporting 
plan or (ii) traded in the over-the- 
counter market and designated as 
National Market System Securities 
pursuant to SEC Rule 11 Aa2-1; 
provided, however, that stocks which 
are suspended from trading in the 
primary market for such stocks, or 
which are subject to special margin 
requirements under the rules of the 
primary market for such stocks because 
of volatility, lack of liquidity or similar 
characteristics, may not be deposited as 
margin with the Corporation, [are 
underlying securities for classes of 
option contracts outstanding at the time 
of the deposit.] Each such deposit shall 
be made with respect to a designated 
account oMhe Clearing Member. Such 
stocks shall be valued on a daily basis 
at the then maximum loan value of such 
stocks pursuant to the provisions of 
Regulation U of the Board of Governors 
of the Federal Reserve System or such 
lower value as the Margin Committee of 
the Corporation may prescribe from time 
to time with respect to such stocks, or 
any of them; provided, however, that in 
no event shall any stock be valued in 
excess of 70% of its current market 
value. In determining the maximum loan 
value of any stock, its current market 
value shall be deemed to be its closing 
price on the primary market for such 
stock during the preceding trading day 
or. if it was not traded in the primary 
market, the lowest reported bid 
quotation for such stock at or about the 
close of trading on such day. ("daily 
underlying security marking price" as 
defined in Rule 602.] Stocks of any one 
issuer shall not be valued at an amount 
in excess of 10% of the margin 
requirement in the account for which 
such stocks are deposited. Stocks 
deposited pursuant to Rule 610 shall 
have no value as margin for the 
purposes of this Rule 604(d). 

(2) [No change]. 

(3) [No change]. 

(e) [No change]. 


II. Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission. OCC 
included statements concerning the 
purpose of. and basis for, the proposed 
rule change. The text of these 
statements may be examined at the 
places specified below. OCC has 
prepared summaries, set forth in 
Sections (A). (B), and (C) below, of the 
most significant aspects of such 
statements. 

(A) Purpose of. and Statutory Basis for. 
the Proposed Rule Change 

Under OCCs present rules, a clearing 
member may meet its margin obligations 
with respect to uncovered short options 
positions by depositing cash. 
Government securities, bank letters of 
credit, or common stocks underlying 
listed options which are not being used 
to cover options positions pursuant to 
Rule 610. The purpose of this proposed 
rule change is to expand the number of 
stocks which may be deposited with 
OCC as margin because OCCs clearing 
members can achieve substantial cost 
savings by depositing common stocks 
instead of cash. Government securities 
or bank letters of credit in satisfaction 
of their OCC margin obligations. 

These potential cost savings have 
been realized only to a limited degree 
under OCCs existing rules, which 
permit only those stocks underlying 
listed options to be deposited as margin 
This limitation significantly restricts the 
number of stocks eligible for deposit 
because the 378 stocks presently 
underlying listed options comprise only 
a small fraction of the total number of 
stocks which would be suitable for that 
purpose. OCCs original proposed rule 
change would have permitted its 
clearing members to deposit exchange- 
traded stocks which have last sale 
reports collected and disseminated 
pursuant to a consolidated transaction 
reporting plan. OCCs proposed rule 
change, as amended, would also permit 
the deposit of stocks traded in the over 
the-counter market which are 
designated as National Market System 
Securities pursuant to SEC Rule llAa2- 
1. In order to be eligible to be deposited 
with OCC for margin purposes, common 
stocks (whether traded on an exchange 
or over-the-counter) must have a market 
value greater than $10 per share. 

The proposed rule change is 
consistent with the requirements of thr 
Securities Exchange Act of 1934, as 
amended (the "Act"), in that it would 
reduce the costs imposed on the 
securities industry without Jeopardizing 
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the purposes of the Act applicable to 
OCC. Indeed, the reduction of 
unnecessary costs in the clearance and 
settlement of securities transactions is a 
statutory objective under Section 17A of 
the Act. 

(B) Burden on Competition 

OCC does not believe that the 
proposed rule change would have any 
material impact on competition. 

(C) Comments on the Proposed Rule 
Change Received from Members ,, 
Participants or Others 

Comments were not and are not 
intended to be solicited by OCC with 
respect to the proposed rule changes, 
and no written comments have been 

received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days if it finds such longer period to 
be appropriate and publishes its reasons 
for so finding, or (ii) as to which the self- 
regulatory organization consents, the 
Commission will: 

(a) by order approve such proposed 
rule change, or 

(b) institute proceedings to determine 
whether the proposed rule should be 
disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street. NW.. 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendements. all written statements 
with respect to the proposed rule change 
that are filed with the Commission, and 
nil written communications relating to 
the proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
publid in accordance with the provisions 
of 5 U.S.C. 552, will be available for 
inspection and copying the the 
Commission's Public Reference Section, 
450 Fifth Street. NW., Washington. D.C 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
he submitted within 21 days after the 
date of this publication. 


For the Commission by the Division of 
Market Regulations, pursuant to delegated 
authority. 

Dated: December 9.1983. 

George A Fitzsimmons. 

Secretary. 

(Ill Doc tS-SUT) FM 12-1 Mk • 45 am] 
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(Retease No. 20466; SR-Pttx-63-23] 

Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc. 
Filing and Order Granting Accelerated 
Approval of Proposed Rule Change 

Decembers, 1983. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act"). 15 U.S.C. 768(b)(1), notice is 
hereby given that on December 8,1983, 
the Philadelphia Stock Exchange, Inc. 
(“Phix") 1900 Market Street, 
Philadelphia, PA 19103, filed with the 
Securities afid Exchange Commission 
the proposed rule change as described 
herein. The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons. 

The Phlx proposes to reduce the 
minimum exercise price intervals on 
option contracts on the Deutsche mark 
and Swiss franc from the current 
interval of $.02 premium per contract to 
$0.1 premium contract. The Phlx 
believes that a lack of volatility in the 
underlying currencies indicates a need 
for narrower intervals to attract trading 
interest in the option. The Phlx states 
that the statutory basis for the proposed 
rule change is Section 8(b)(5) of the Act. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the submission 
within 21 days from the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
450 Fifth Street, Washington. DC 20549. 
Reference should be made to File No. 
SR-Phlx-83-23. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change which are filed with the 
Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Room. 
Copies of the filing and of any 


subsequent amendments also will be 
available at the principal of the Phlx. 

The Commisison finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to national securities 
exchange and, in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof in 
that the proposal is technical and non- 
controversial in nature and in that the 
Phlx Is providing at least a week's 
advance notice to its members to allow 
them to prepare for this change. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change is approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A Fitzsimmons, 

Secretary. 

(F* Doc Kt1»d 12-1 S-Jtt feiS «re| 

BILLING COOC SO<0-41-11 


(Release No. 34-20469; File No. SR-PHLX 
83-20) 

Self-Regulatory Organizations; 
Proposed Rule Change By Philadelphia 
Stock Exchange* Inc.; Qualifications of 
Foreign Currency Options Account 
Executives and Foreign Currency 
Options Principals 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l). notice is hereby given 
that on November 28,1983 the 
Philadelphia Stock Exchange filed with 
the Securities and Exchange 
Commission the proposed rule changes 
as described in Items I. II and III below, 
which items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Philadelphia Stock Exchange, 

Inc., (PHLX) proposes to amend its Rule 
1024{a)(ii) relating to the qualification of 
individuals for solicitation and/or 
acceptance of customer orders for 
foreign currency options; and its Rule 
1025(c) relating to the qualification for 
foreign currency options principal 
designation of certain management 
personnel of participant organizations. 
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U. Self-Regulatory Organization's 
Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose and 
basis for the proposed rule change and 
discussed any comments it received on 
the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections (A). (B) and (C) below, of the 
most significant aspects of such 
statements. 

A Self Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis, for the Proposed Rule 
Change 

The proposed rule change to Rule 
1024(a)(ii) is designed to remove an 
impediment to the conducting of 
customer business by customer 
personnel (account executives) qualified 
in foreign currency options. It clarifies 
the intention that such personnel need 
not be "fully securities registered" when 
their activities relate solely to foreign 
currency options and they have passed 
the examination for such activity. 

The proposed change to Rule 1025(c) 
will make the qualifications 
requirements for foreign currency 
options principals more similar to those 
for other types of registered options 
principals, exclusive of Senior ROFs. 

The proposed rule changes are 
consistent with Sections 6(b)(1) and 
6(b)(5) of the Act. The rules, as 
amended, will be adequate to provide a 
capability to enforce compliance with 
the Act and with Exchange rules, as 
required by Section 6(b)(1). They will 
also be adequate, as required by Section 
6(b)(5). to protect Investors while 
maintaining less restrictive but adequate 
regulatory standards. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rule changes impose no 
burden on competition. Their purpose is 
to clarify qualification standards for 
account executives conducting customer 
business in foreign currency options and 
for persons who can be designated as 
foreign currency options principals. The 
changes would remove certain non- 
essential requirements and tend to ease 
the ability to compete. 


C. Self-Regulatory Organization's 
Statements on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Other 

No comments were solicited or 
received on the proposed rule change. 

///. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Foderal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes it reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission, 450 5th Street. NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change ere filed with 
the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying in tho 
Commission's Public Reference Section. 

Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number In the caption above and should 
be submitted within 21 days after the 
date of this publication. 

Far the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: December 0.1983. 

George A Fitzsimmons. 

Secretary. 

|W Dec SJ-J 1 M2 Filed U-1S-OL *45 *raj 
SILUNO COOC S010-01-* 


SMALL BUSINESS ADMINISTRATION 

[Application No. 03/03-51651 

S.L.C. Investment Corporation; 
Application for a License To Operate 
as a Small Business Investment 
Company 

An application for a license to operate 
as a small business investment company 
under the provisions of Section 301(d) of 
the Small Business Investment Act of 
1958, as amended (the Act). (15 U.S.C. 

661 et se<?.), has been filed by S.L.C 
Investment Corporation (Applicant). 

6188 Oxon Hill Road. Oxon Hill. 
Muryland 20745. with the Small Business 
Administration (SBA), pursuant to 13 
CFR 107.102 (1983). 

The officers, directors and 
shareholders of the Applicant are as 
follows: 

|nck Sun, 4215 Wynnwood Drive, Annundale, 
VA 22003: President Treasurer. Director. 80 
percent shareholder 
Louis D. Sutton. 7116 Wellington Drive. 
Knoxville. TN 37919; Vice President 
Director. 10 percent shareholder 
Mien G. Nguyen. 8801 Leonard Drive, Silver 
Spring. MD 20910; Secretary. Director. 10 
percent shareholder 

Samnang Soeur. 1301 April Way. Herndon. 
VA 22070: Manager 

Abdul Q. J. Shaikh, 9402 Wareham Court. 
Vienna, VA 22180: Investment Advisor 

The Applicant a Maryland 
corporation, will begin operations with 
$500,000 of paid-in capital derived from 
the sale of 500.000 shares of Class A 
common stock, all of the common stock 
authorized. There are also one million 
shares of Class B preferred stock 
authorized. 

The Applicant will conduct its 
activities primarily in the State of 
Maryland. 

Applicant intends to provide 
assistance to qualified socially or 
economically disadvantaged small 
business concerns. 

As a small business investment 
company under Section 301(d) of the 
Act, the Applicant has been organized 
and chartered solely for the purpose of 
performing the functions and conducting 
the activities contemplated under the 
Act. as amended from time to time, and 
will provide assistance solely to small 
business concerns which will contribute 
to a well-balanced national economy by 
facilitating ownership in such concerns 
by persons whose participation in the 
free enterprise system is hampered 
because of social or economic 
disadvantages. 

Matters involved in SBA's 
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consideration of the Applicant include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the Applicant 
under this management, including 
adequate profitability and financial 
soundness, in accordance with the Small 
Business Investment Act and the SBA 
Rules and Regulations. 

Notice is hereby given that any person 
may, not later than 15 days from the 
date of publication of this Notice, submit 
to SBA written comments on the 
proposed Applicant. Any such 
communication should be addressed to 
the Deputy Associate Administrator for 
Investment, Small Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416. 

A copy of this Notice shall be 
published in a newspaper of general 
circulation In Oxon Hill. Maryland. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies.) 

Dated: December a, 1963. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

|FK Doc SWDTI PM (MM). MS «m| 

BU.UMG COOC B02V01-M 


SYNTHETIC FUELS CORPORATION 

Competitive! Solicitation for Gulf 
Province Lignite Gasification Projects 

agency: United States Synthetic Fuels 

Corporation. 

action: Notice, 

summary: Pursuant to the Energy 
Security Act of 1980. the Board of 
Directors of the United States Synthetic 
Fuels Corporation, on April 25.1983, 
issued a competitive solicitation for Gulf 
Province Lignite gasification projects. 

No acceptable proposal was received 
in response to that solicitation. 

The Board has directed staff to 
proceed with direct negotiations under 
the authority of Section 131(b)(4) of the 
Energy Security Act with the Arkansas 
ignite Conversion Project in Hampton. 
Arkansas, the only project to submit a 
proposal under that solicitation. 

The Corporation wishes to emphasize, 
however, that it recognizes that this 
decision may generate additional 
Merest in Gulf Province Lignite 
Rasification projects and that it will 
consider negotiations with other 
a Pplicants whose projects arc in a 
sufficiently advanced state of 
development and who can propose 
competitive alternatives. 

Applicant Information: Potential 


I applicants desiring additional 
information or wishing to express an 
interest should contact Charles Cowan, 
Senior Vice President—Projects, 2121 K 
Street. NW., Washington, D.C. 20586, 
telephone (202) 822-0444. 

Leonard C Axelrod, 

Acting Group Vice President—Corporate. 
December 12,1983. 

[FR Doc. £3-33522 Ftlod 12-3541* £45 am) 

BILUNG COOC 0000-0041 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

National Airspace Review; Meeting 

agency: Federal Aviation 
Administration, DOT. 
action: Notice of meeting. 

summary: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463:5 U.S.C. App. 1J notice is 
hereby given of a meeting of Task Croup 
3-2 of the Federal Aviation 
Administration (FAA) National 
Airspace Review Advisory Committee. 
The agenda for this meeting is as 
follows: Examine the area from the 
continental limits to the Flight 
Information Region (FIR)/Control Area 
(CTA) with respect to airspace and 
procedural continuity and simplification. 
Expansion of the U.S. Continental limits 
from its present 3~mi)e limit to a 12-mile 
offshore has been requested. This area 
needs study to determine the impact on 
civil and military operations. 
datt: Beginning Wednesday. January 4. 
1984, at 1 p.m., continuing daily, except 
Saturdays, Sundays, and holidays, not 
to exceed three weeks. 
address: The meeting will be held at 
the Federal Aviation Administration, 
conference room 9 A/B, 800 
Independence Avenue, S.W., 
Washington. D.C. 

FOR FURTHER INFORMATION CONTACT: 

National Airspace Review Program 
Management Staff. Room 1005, Federal 
Aviation Administration, 800 
Independence Avenue. SW.. 

Washington. D.C 20591, (202) 428-3560. 
Attendance is open to the interested 
public, but limited to the space 
available. To insure consideration, 
persons desiring to make statements at 
the meeting should submit them in 
writing to the Executive Director. 
National Airspace Review Advisory 
Committee. Air Traffic Service. AAT-1, 
800 Independence Avenue. SW.. 
Washington, D.C. 20591, by December 
29.1983. Time permitting and subject to 
the approval of the Chairman, these 
individuals may make oral presentations 


of their previously submitted 
statements. 

Issued in Washington. D.C. on December 9. 
1963. 

Karl D. Trautmann, 

Manager. Special Projects Staff. Air Traffic 
Service. 

|KR Dor. SW3427 FUad 12-1S-SX £4S «nj 
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Federal Highway Administration 

National Motor Carrier Advisory 
Committee: Renewal 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice. 

summary: The FHWA announces the 
renewal of the charter of the National 
Motor Carrier Advisory Committee. The 
Committee will consult with and make 
recommendations to the Federal 
Highway Administrator on matters 
relating to the activities and functions of 
the FHWA in areas affecting 
commerical motor vehicles. Meetings of 
the Committee will be open to the public 
and announced in the Federal Register. 
Copies of the Committee charter are 
available on request. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James J. Stapleton, Executive 
Director, National Motor Carrier 
Advisory Committee. Federal Highway 
Administration, HCC-20, Room 4224. 400 
Seventh Street. SW„ Washington. D.C. 
20590, (202) 428-0834. Office hours are 
from 7:45 a.m. to 4:15 p.m. e.t., Monday 
through Friday. 

Issued: December 12.1983. 

R. A. Barnhart, 

Federal Highway Administrator, Federal 
High way Administration. 

|FR Doc S5-3H0S Kllad 17-15-£3 £45 «n) 
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Maritime Administration 

Approval of Applicant as Trustee; the 
Farmers and Merchants National Bank 
of Bridgeton, N.J. 

Notice is hereby given that The 
Farmers and Merchants National Bank 
of Bridgeton, New Jersey, with offices at 
53 South Laurel Street, Bridgeton, New 
Jersey, has been approved os Trustee 
pursuant to Pub. L. 89-346 and 46 CFR 
221.21—221.30 

Dated: December 13.1983. 

By Order of the Maritime Administrator 
Georgia P. Stamaa, 

Secretary. 

|FR Doc S3-XM41 F.lrd 12-1VO* £45 >n,| 

BILLING COOC 4S10-4VM 
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TREASURY DEPARTMENT 
Customs Service 

Intent To Conduct Cost Comparison 
Studies 

agency: U.S, Customs Service, 

Treasury. 

action: Notice of the Schedule for 
Conducting A-76 Cost Comparison 
Studies. 

summary: Notice is hereby given 
pursuant to revised (OMB) Circular A- 
76, dated August 16,1983, that the U.S. 
Customs Service intends to conduct cost 
comparison studies of Government 
operation versus contract operation of 
the activities listed below. The purpose 
of the cost comparison is to determine 
the most economical means of 
performing the work. 

FOR FURTHER INFORMATION CONTACT: 
Donna Hartung, Planning Division. U.S. 
Customs Service. Room 7410,1301 
Constitution Avenue, NW.. Washington, 
D.C.. 20229. 202-566-2303. 

Dated: December 9. 1983. 

|ohn L. Herts*. 

Acting Comptroller. 


U.S. Customs Service 


Nama of activity 

Location at 
activity 

Coal oompanson 

tfftrt data 

1 Oanaral Libor 

Now York Hmm 

F«6 1. t9B4 

Skw* 

York 

2 Library Sawicat 

WaafungAon. DC 

May 30. 1964 

3 ConvnumcKom 
Mavitananc* 

NaUo™wcla _ 

July Z 1964 


int Due (3-333?* Filed a O am| 
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VETERANS ADMINISTRATION 

Salisbury National Cemetery, North 
Carolina; Development of 2.7 Acres; 
Finding of No Significant Impact 


The Veterans Administration (VA) 
has assessed the potential 
environmental impacts that may occur 
as a result of the proposed acquisition 
and development of 2.7 acres of land 
adjacent to the existing Salisbury 
National Cemetery and has determined 
that the resultant impacts will be 
minimal. 

If the donation of the parcel by the 
City of Salisbury is accepted by the 
Administrator of Veterans Affairs, the 
project will provide approximately 2.000 
new gravesites on 2.7 acres of 
undeveloped land adjacent to the 
eastern boundary of the cemetery. The 
project will include the construction of a 


one lane cul-de-sac for vehicular access, 
decorative border fencing, landscaping, 
and the extension of a light duty water 
system for yard hydrants. Minimal 
grading and earthwork will be required 
to prepare the parcel for interments. 

Development of the project will cause 
slight impacts on the human and natural 
environment affecting noise levels, (from 
additional gravesite excavations), solid 
waste disposal, and visual impacts. 

Short term effects of minor air 
degradation (dust and fumes), soil 
erosion, and noise levels will occur 
during construction operations. 

The VA will adhere to ail applicable 
Federal. State, and local environmental 
regulations during construction and 
operation of this project. Short term 
construction impacts will be mitigated 
by the Environmental Protection Section 
of the VA Construction Specifications. 

The Environmental Assessment was 
performed in accordance with the 
requirements of the National 
Environmental Policy Act (NEPA), 
Regulations $S 1501.3 and 1508.9. The 
results of the assessment are available 
for public examination at the Veterans 
Administration. Washington. D.C. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. William F. Sullivan. Director. 
Office of Environmental Affairs (088C), 
Room 423. 811 Vermont Avenue, NW., 
Washington. D.C. 20420: (202) 389-3316. 
Questions or requests for single copies 
of the Environmental Assessment may 
be addressed to the above office. 

Doted: December 9.1983. 

By direction of theAdminUtrator. 

Everett Alvarez* Jr, 

Deputy Administrator. 

flK Doc (3-3345? Filed lS-lM* (*S«m| 

BILLING COOC (320-01-14 


I FA1-07-82-011 

State Veterans Cemetery Middletown* 
Connecticut; Application for Federal 
Assistance Finding of No Significant 
Impact 

The Veterans Administration has 
assessed the potential environmental 
impacts that may occur as result of the 
proposed federal funding of the 
construction of the Connecticut State 
Veterans Cemetery. Middletown. 
Connecticut and has determined that 
the potential environmental impacts will 
be minimal from the funding and 
resultant development of this project. 

The proposed project consists of 
construction of a two-level service and 
administration building totaling 1,800 
square feet and development of 18.9 
acres of the 23.8-acre site for 18,573 


gravesites. The cemetery is estimated to 
provide burial space for at least twenty 
years. 

Development of the project will cause 
minor short terra effects in the form of 
air pollution (dust and fumes), soil 
erosion, and increased noise levels 
during construction operations. The 
State will adhere to all applicable 
Federal. State, and local environmental 
regulations during construction and 
operation of this project. 

The significance of the identified 
impacts has been evaluated relative to 
the considerations of both context and 
intensity as defined by the Council on 
Environmental Quality, 40 CFR 1508.279 

The Environmental Assessment was 
performed in accordance with the 
requirements of the National 
Environmental Policy Act (NEPA). 
Regulations S3 1501.3 and 1508.9 and 
including the completion of all 
necessary compliances with the 
National Historic Preservation Act. as 
amended. A finding of No Significant 
Impact has been reached based on the 
information in the assessment. The 
results of the assessment are available 
for public examination at the Veterans 
Administration. Washington. D.C. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. William F. Sullivan, Director. 
Office of Environmental Affairs (088C). 
Room 423, Veterans Administration, 811 
Vermont Avenue, NW., Washington, 

D.C 20420; (202) 389-3316. Questions or 
requests for single copies of the 
Environmental Assessment may be 
addressed to the above office. 

Dated: December 9,1963. 

By direction of the Administrator. 

Everett Alvarez. Jr.. 

Deputy Administrator. 

|Ml Doc. 43-3345* PUvd 12-15-4* (4ft «m| 

BILLING COOC 4320-01-41 


State Homes Program; Nebraska 
Veterans Home, Scottsbluff, Nebraska; 
Finding of No Significant Impact 

The Veterans Administration (VA) 
has assessed the potential 
environmental impacts that may occur 
as a result of the proposed construction 
of a nursing home wing at the State of 
Nebraska. Nebraska Veterans Home 
Annex. Scottsbluff. Nebraska. This 
project is being considered for federal 
assistance under the grants to State 
Homes Program and involves the 
construction of a 50-bed nursing home 
care wing to the existing 118 bed 
domiciliary at the Scottsbluff. Nebraska 
Veterans Home. The estimated project 
cost is approximately $2.4 million. This 
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is a magnitude estimate and is subject to 
revisions. Project impacts will involve 
construction activities affecting the 
immediate veterans home environment. 

A beneficial impact will be achieved 
through the addition of 50 new beds 
which will provide expanded health 
care service to Nebraska veterans. The 
project will also provide additional 
employment and income to the local 
area surrounding the facility. 

Construction related traffic may affect 
the flow of on-site traffic; and 
construction noise associated with the 
development of the new nursing home 
wing may cause annoyance to 
occupants of adjacent residences. 
Complaints about noise usually give rise 
to a controversial situation. The impact 
of dust and fumes that will exist during 
construction will be of short effect 


lasting only during that phase of project 
development. 

In relation to both construction and 
operation, the new facility will be built 
in accordance with applicable Federal. 
State and local air quality standards. 

The significance of the identified 
impacts has been evaluated relative to 
the considerations of both context and 
intensity, as defined by the Council on 
Environmental Quality 40 CFR 1508.27. 

This Environmental Assessment has 
been performed in accordance with the 
requirements of the National 
Environmental Policy Act Regulations 
SS 1501.3 and 150&9, Title 40. Code of 
Federal Regulations. A “Finding of No 
Significant Impact'* has been reached 
based on the information presented in 
this assessment. 


The assessment is being placed for 
public examination at the Veterans 
Administration, Washington. D C. 
Persons wishing to examine a copy of 
that document may do so at the 
fallowing office: 

Mr. William F. Sullivan. Associate 
Deputy Administrator for Logistics, 
Room 762, Veterans Administration. 810 
Vermont Avenue. NW.. Washington. 
D.C. (202/389/2129). Questions or 
request for single copies of the 
Environmental Assessment may be 
addressed to the above. 

Dated: December 9.1983. 

By direction of the Administrator. 

Everett Alvarez. Jr., 

Deputy Administrator. 

|FX Doc. &-U4SS Fil'd 12-15-4* 445 uu| 
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Sunshine Act Meetings 


Federal Register 

Vol. 48. No. 243 
Friday, December 1ft. 1983 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act“ (Pub. L 94-409) 5 U.S.C 552b(e)(3). 


CONTENTS 
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Ctvi Aeronautics Board™,_1 

Federal Deposit Insurance Corpora¬ 
tion_ 2,3.4 

Securities and Exchange Commission. 5 


1 

CIVIL AERONAUTICS BOARD 
i M-396 Arndt. 2. Dec. 8. 1963] 

Addition and closure of Item 17 to the 

December 8,1983 meeting 

TIME AND DATE: 10:00 a.m.. December & 

1983. 

PLACE: Room 1027 (Open). Room 1012 
(Closed), 1825 Connecticut Avenue, 

NW., Washington, D.C. 20428. 

SUBJECT: 17. Discussion of Ireland. (BLA) 
status: Closed. 

PERSON TO CONTACT: Phyllis T. Koylor, 
The Secretary. (202) 673-5068. 

[FR Doc S-1791-4) Filed 12-14-CL IttflB «n) 

Sll UNO COOC 4MO-01-4I 


2 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Change in Subject Matter of 
Agency Meeting. 

Pursuant to the provisions of 
subsection (e)(2) of the "Government in 
the Sunshine Act" (5 U.S.C. 552b(e)(2)). 
notice is hereby given that at its closed 
meeting held at 2:30 p.m. on Monday, 
December 12.1983. the Corporation's 
Board of Directors determined, on 
motion of Chairman William M. Isaac, 
seconded by Director Irvine H. Sprague 
(Appointive), concurred in by Director 
C. T. Conover (Comptroller of the 
Currency), that Corporation business 
required the addition to the agenda for 
consideration at the meeting, on less 
than seven days’ notice to the public, of 
the following matter 

Recommendation regarding the liquidation of 
a bank's assets acquired by the 
Corporation in its capacity as receiver, 
liquidator, or liquidating agent of those 

attests: 

Case No. 45.852-1. Pacific Coast Bank. Son 
Diego. California. 


The Board further determined, by the 
same majority vote, that no earlier 
notice of this change in the subject 
matter of the meeting was practicable: 
that the public interest did not require 
consideration of the matter in a meeting 
open to public observation: and that the 
matter could be considered in a closed 
meeting by authority of subsections 
(c)(4), (c)(6), and (c)(9)(B) of the 
"Government in the Sunshine Act" (5 
U.S.C. 552b (c)(4), (c)(8), and (c)(9)(B)). 

Dated: December 12.1963. 

Federal Deposit Insurance Corporation. 
Hoyle L Robinson. 

Executive Secretary . 

[FR Doc S-ITO-tt ny 12-14-40,12*2 pm] 
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3 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Changes in Subject Matter of 
Agency Meeting • 

Pursuant to the provisions of 
subsection (e)(2) of the "Government In 
the Sunshine Act" (5 U.S.C. 552b(e)(2)), 
notice Is hereby given that at its open 
meeting held at 2:00 p.m. on Monday, 
December 12,1983, the Corporation's 
Board of Directors determined, on 
motion of Chairman William M. Isaac, 
seconded by Director Irvine R Sprague 
(Appointive), concurred in by Director 
C. T. Conover (Comptroller of the 
Currency), that Corporation business 
required the withdrawal from the 
agenda for consideration at the meeting, 
on less than seven days' notice to the 
public, of the following matter 

Request of Lanier Bank & Trust Company. 
Gumming. Georgia, for an exemption 
pursuant to section 348.4(b)(2) of the 
Corporation's rules and regulations. 

The Board further determined, by the 
same majority vote, that Corporation 
business required the addition to the 
agenda for consideration at the meeting, 
on less than seven days' notice to the 
public, of the following matter 

Recommendation regarding the liquidation of 
a bank's assets acquired by the 
Corporation In its capacity as receiver, 
liquidator or liquidating agent of those 
assets: 

Case No. 45.812-L (Amended) The First 
National Bank of Midland, Midland, 
Texas 

The Board further determined, by the 
same majority vote, that no eorlier 


notice of these changes in the subject 
matter of the meeting was practicable. 

Dated: December 12. 1983. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson. 

Executive Secretary . 

fS-trss-63 Filed 12-14M 12*2 pm| 

BILLING COOC 4714-01 N 


4 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Agency Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine Act" (5 
U.S.C 552b), notice is hereby given that 
at 5:27 p.m. on Tuesday, December 13, 
1983, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session, by telephone 
conference call, to: (1) Receive bids for 
the purchase of certain assets of and the 
assumption of the liability to pay 
deposits made in Bank of Hackleburg. 
Hackleburg. Alabama, which was 
closed by the Superintendent of Banks 
for the State of Alabama on Tuesday, 
December 13.1983: (2) accept the bid for 
the transaction submitted by Southtrust 
Bank of Marion County. Hamilton. 
Alabama, an insured State member 
bank subsidiary of Southtrust 
Corporation, Birmingham, Alabama; and 
(3) provide such financial assistance, 
pursuant to section 13(c)(2) of the 
Federal Deposit Insurance Act (12 U.S.C. 
1823(c)(2)), as was necessary to 
facilitate the purchase and assumption 
transaction. 

In calling the meeting, the Board 
determined on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine R Sprague (Appointive), 
concurred in by Director C. T. Conover 
(Comptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days' notice to the public; that no 
earlier notice of the meeting was 
practicable: that the public interest did 
not require consideration of the matters 
in a meeting open to public observation: 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(8), (c)(9)(A)(ii). and 
(c)(9)(B) of the "Government in the 
Sunshine Act" (5 U.S.C 552b(c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 

Dated: December 14.1983. 
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Federal Deposit Insurance Corporation. 
Hoyle L Robinson. 

Executive Secretary. 

FUed SCSI pm\ 
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5 

SECURITIES AND EXCHANGE COMMISSION 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act. Pub. L 94-409. that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of December 19.1983. at 450 
Fifth Street. NW.. Washington. D.C. 

A closed meeting will be held on 
Tuesday. December 20,1983. at 9:30 a rm 
An open meeting will be held on 
Thursday, December 22,1983. at 1:00 
p.m. 

The Commissioners. Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who arc responsible for 
the calendared matters may be present. 

The General Counsel of the 
Commisiaon, or his designee, has 
certified that. In his opinion, the items to 
be considered at the closed meeting may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C. 
552b (c)(4). (8). (9)(A) and (10) and 17 
CFR 200.402 (a)(4), (8). (9)(i) and (10). 

Chairman Shad and Commissioners 
Ixmgstreth, Treadway and Cox voted to 
consider the items listed for the closed 
meeting in closed session. 

The subject matter of the closed 
meeting scheduled for Tuesday, 
December 20,1983, at 9:30 a.m.. will be: 

Formal order of investigation. 

Settlement of administrative proceeding of 
an enforcement nature. 

Institution of administrative proceedings of 
an enforcement nature. 

The subject matter of the open 
meeting scheduled for Thursday, 
December 22,1983.1:00 p.m„ will be: 

1* Consideration of whether to adopt 
certain recommendations concerning the 
Commission's participation in Chapter 11 
^organisation proceedings under the 


Bankruptcy Code. For further Information, 
please contact Michael Lefever at (202) 272- 
2488. 

2. Consideration of whether to permit 
Martin D. Weiss and Martin D. Weiss 
Research, Inc., a registered investment 
adviser, to be connected in any way with J. 
Irving Weiss. For further information, please 
contact Mary A Binno at (202) 272-2318. 

3. Consideration of proposed amendments 
to the Commission's Uniform Net Capital 
Rule (Rule 15c3-l) and to Form X-17A-8 
("the FOCUS Report") to reflect amendments 
of the Commodity Future Trading 
Commission’s net capital and reporting rules 
in connection with commodity option 
transactions. For further information, please 
contact Steven J. Cray at (202) 272-3113. 

4. Consideration of whether to propose 
Forma N-3 and N-4 to be used for registration 
under the Securities Act of 1933 and. where 
appropriate, the Investment Company Act of 
1940 by insurance company separate 
accounts that offer variable annuity 
contracts; to propose related form and rule 
amendments: and to publish staff guidelines 
relating to proposed Forms N-3 and N-4. For 
further information, please contact fane A. 
Ranter at (202) 272-2107. 

5. Consideration of whether to issue a 
release asking for comments on a revised 
version of proposed Rule 17f-5 which would 
permit U.S. registered management 
investment companies to keep foreign 
securities, cash and cash equivalents with 
eligible foreign custodians. The proposed 
rule, as revised, would also permit Canadian 
management investment companies 
registered under the Act pursuant to the 
conditions of Rules 7d-l to keep foreign 
securities, cash and cash equivalents in 
overseas branches of qualified U.S. banks. 

For further Information, please contact 
Elizabeth Norsworthy at (202) 272-2048. 

6. Consideration of whether to adopt (1) 
Rule 6©-7 under the Investment Company Act 
of 1940, which would provide registered 
insurance company separate accounts and 
others with exemptive relief from various 
provisions of that Act to the extent necessary 
to permit them to comply with certain 
provisions of Texas law in connection with 
the sale of variable annuity contracts to 
certain employees of Texas institutions of 
higher education, and (2) amended Rule 14a-2 
under that Act. which would expand the 
availability of the exemptive relief presently 
provided by that rule and the availability of 
certain related relief from the Act's minimum 
net worth requirement. For further 


information, please contact ]ay S. Neuman at 
(202) 272-2087. 

7. Consideration of whether to adopt 
amendments to Rule 8e-2 under the 
Investment Company Act of 1940 which will 
make available to mutual funds underlying 
variable life separate accounts certain relief 
from the Act’s minimum net worth 
requirement and certain related relief. For 
further information, please contact Thomas P. 
Lemke at (202) 272-2061. 

8. Consideration of whether to issue a 
release that would (1) advise any foreign 
investment company domiciled in a civil law 
country that wants to sell shares in the 
United States to consider organizing a 
separate company in the United States and 
offering the latter's shares, in view of the 
difficulties in meeting the statutory standards 
contained in the Investment Company Act of 
1940 ("Act") and (2) announce the 
Commission's intention to recommend 
legislation to the Congress to amend Section 
7(d) of the Act to make it easier for operating 
foreign investment companies to register with 
the Commission. For further information, 
please contact Mary A. Cole at (202) 272- 
3023. 

9. Consideration of whether to recommend 
to Congress enactment of a legislative 
proposal to amend Section 14(b) of the 
Securities Exchange Act of 1934 to give the 
Commission authority to extend rules and 
regulations relating to proxy processing to 
banks, associations and other entities that 
exercise fiduciary powers. For further 
information, please contact Eric E. Miller at 
(202) 272-2589. 

10. Consideration of whether to rescind the 
Commisison's interpretive release, FRR 3, 
relating to accounting for extinguishment of 
debt, in light of the recent issuance by the 
Financial Accounting Standards Board of 
Statement No. 76 dealing with that topic. For 
further information, please contact Dorothy 
Walker at (202) 272-2130. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Jerry 
Marlatt at (202) 272-2092. 

December 14.1983. 

Filed 12-14-05, Z.2R pmj 

BILLING COOC S010-01-M 
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December 16. 1983 


Part II 

Department of Labor 

Employment Standards Administration, 
Wage and Hour Division 


Minimum Wages for Federal and 
Federally Assisted Construction; General 
Wage Determination Decisions 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law end on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which arc 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat. 

1494, as amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis* 
Bacon Act: and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations. 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's Orders 12-71 and 15-71 (36 FR 
8755. 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 


impractical and contrary to the public 
interest 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931. as amended (46 Stut. 

1494, as amended, 40 U.S.C 278a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act: and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations. 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 


decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Paris 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor. Employment Standards 
Administration. Wage and Hour 
Division. Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


AiXamM 

AR83-4039 .. 

AflS3~«045 ..■■■■-- July 15. 1963 

AWMOSt ... Moy 13. 1963 

***3-4069 _ S** 15. 1»«3 

CotofKte CO63-S109 -- Apr 6. 1559. 

tow* IASA-4055L .- . . 

LotMm LA63-4069 -- Aug 5. 1553 

^^NjSTaOIS _—-- JUn« 17. 1953 

MJ63-3015 - Do 

NJ53-3M6 ..... A* 1*3- 

CXfrhon* 0K83-4057 -- Sopt 15. 1553 

flonnoytvmMi PASS-3005... , . — Apr 5, 1953 

TX83-4O03 - J1. 

TXS3-4041 _—- A** 3. 1953 

TXS3-4051 - Aug 26, 1553 

TX5CM077 .—- Od 21. 1553 

TXW-4075 - Da 

T *63-4052 - Do 

WnI Vrpna 

WV83-3022 --- No*. 19, !•* 

WV833023 _ Da 


Cancellation of General Wage 
Determination Decision 

The general wage decision listed 
below is cancelled. Agencies with 
construction projects pending to which 
the cancelled decision would have been 
applicable should utilize the project 
determination procedure by submitting 
Form SF-308. See Regulations Part 1 (29 
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CFR), section 1.5 Contracts for which 
bids have been opened shall not be 
affected by this notice. Also consistent 
with 29 CFR, 1.6{c)(2](i)(A). the 
incorporation of the cancelled decision 
in contract specifications, the opening of 
bids is within ten (10) days of this 
notice, need not be affected. 

GA81-1194—Houston County. Georgia 
dated March 8,1981 in 46 FR 15650- 
Building Construction 

Signed at Washington. DC., this 9th day of 
December 1983. 

|.*mes L Valin. 

Assistant Administrator 

ELUHO COOC 4510-77 *4 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of Human Development 
Services 

Child Welfare Services Training Grants 
Program; Program Announcement 
13646-841 

agency: Administration for Children. 
Youth and Families. Office of Human 
Development Services, DHHS. 

Subject: Announcement of 
Availability of Grant Funds for the Child 
Welfare Services Training Grants 
Program. 

summary: The Administration for 
Children. Youth and Families (ACYF) 
announces that applications are being 
accepted for Child Welfare Services 
Training Grants authorized under 
Section 428 of the Social Security Act 
(part B of title IV. 42 U.S.C. 626). 
date: Closing date for receipt of 
applications is February 14,1984. 

Scope of Announcement 

This Program Announcement covers 
all Child Welfare Services Training 
Grants to be awarded in Fiscal Year 
1984. Significant features of the Fiscal 
Year 1984 Grant Program include the 
following: 

• Applications received under this 
Announcement will be reviewed by the 
Administration for Children. Youth and 
Families Central Office in Washington. 
D.C. Once funding decisions are made, 
grants will be awarded and 
administered by the Administration for 
Children. Youth and Families Regional 
Offices. 

• Announcements for all Child 
Welfare Services Teaching and 
Traineeship Grants have been 
consolidated into one Program 
Announcement. Grants will be Awarded 
in the fou r priority areas which have 
been established under this grant 
program. 

• One of the four priority areas is a 
continuation of the Child Welfare 
Traineeship Grants. In this Priority Area 
a very strong preference will be given to 
applicants awarding traineeships to 
persons currently employed in the field 
of child welfare, while not eliminating 
the possibility for persons who are not 
so employed. 

• Eligibility for all grant applications, 
including those applying for traineeship 
grants, will include any accredited 
institution of higher learning which 
demonstrates that it has the 
organizational, professional, and 
educational capacity to provide 
education and training in child welfare. 


• Competition for all grants will be 
national, by priority area, with no 
allocations Specified for particular 
priority areas or regions. However, in 
making final decisions on grant awards, 
the Commissioner may take geographic 
distribution of competing applications 
into account. 

• Preliminary screening criteria have 
been established. All applications that 
do not meet these criteria will be 
considered non-conforming, and will not 
be accepted for review. 

Program Purpose 

In concert with the purposes identified 
for the HDS Discretionary Grants 
Program, the purpose of the Child 
Welfare Training Grants is to support 
training projects in the Held of child 
welfare that is improve education and 
training for the delivery and 
management of social service programs 
focused specifically on children and 
families. Funds are intended to support 
projects designed to: 

(1) Provide national leadership in a) 
the development of effective methods of 
addressing social service needs; and b) 
the development of State and local 
capacity to deliver social services 
appropriately targeted at local problems; 

(2) Foster the efficient and effective 
use of available resources through 
improved social service management; 
and 

(3) Improve the efficiency and 
effectiveness of social services through 
better program administration and 
responsiveness to local needs. 

The purpose of this grant program is 
to develop, expand and improve 
education and training programs and 
resources for child welfare service 
providers, and to upgrade the skills and 
qualifications of child welfare workers 
through participation, full time or part 
time, in education or training programs 
focused specifically on child welfare 
services- Support may be provided to 
and accredited institution of higher 
learning which documents it has the 
organizational, professional and 
educational capacity to provide or 
improve child welfare education and 
training for degree or non-degree 
students. Applicant institutions are 
required to collaborate with State or 
local child welfare agencies in 
developing and implementing the 
proposed training projects. 

Program Goals and Objectives 

The goal of this program is to provide 
education and training opportunities at 
the State or multi-State level, and to 
support special projects in the field of 
child welfare which will enable persons 
working or who will work in the field of 


child welfare services to more 
effectively achieve the following 
outcomes for children and families: 

• To provide support :o families in 
order to prevent separation of children 
from their families; or 

• Where separation is necessary, to 
develop a plan in conjunction with the 
parents and to provide support services 
to the family to enable children to be 
returned to their families within a 
limited time period; or 

• Where these efforts fail or are 
inappropriate, to arrange for the 
children to become adopted, with or 
without adoption subsidy, or arrange for 
other permanent living arrangements 
including guardianship and permanent 
foster family care. 

Priority Areas for Funding 

Applications for projects should 
specify how the proposed project will 
address one of the following priority 
areas; 

/. Child Welfare Practitioner Training 

The objective for this priority area is; 

• To develop and conduct practice- 
oriented training in one or more States 
for child welfare workers, supervisors, 
and other practitioners which address 
critical child welfare issues and 
problems such as those identified in 
findings and analyses of Child Welfare 
Services State Plans. State Plans for 
Foster Care and Adoption Assistance. 
Child Welfare Services Program 
Reviews, Section 427 Compliance 
Reviews, and other related processes 
instrumental for identifying training 
requirements necessary for 
implementation of Pub. L 98-272. 

11 Leadership Training in Child Welfare 

The objective for this priority area is: 

• To develop and conduct leadership 
training symposia and seminars on 
critical child welfare issues for persons 
involved in the administration and 
management of State public child 
welfare services programs. State 
legislators, attorneys general, juvenile 
and family court judges, volunteer or 
voluntary support groups, and other 
persons or groups involved in the 
provision of services to children and 
families. These symposia or seminars 
should provide training in needed 
critical areas related specifically to the 
administration and management of child 
welfare systems such as those 
determined by findings and analyses of 
Child Welfare Services State Plans, 
State Plans for Foster Care and 
Adoption Assistance, Child Welfare 
Services Program Reviews, Section 427 
Compliance Reviews and other related 







Federal Register / Vol. 48. No. 243 / Friday. December 16. 1983 / Notices 


55971 


processes instrumental for identifying 
training requirements necessary for 
implementation of Pub. L 96-272. 

III. State Training Assistance Projects 

The objective for this priority area is: 

• To provide consultation, assistance, 
resources and additional expertise in 
specific areas related to child welfare to 
one or more State or local child welfare 
agencies to improve their capacity to 
provide on-going practice-relevant child 
welfare services training, or to develop 
and implement related staff 
envelopment activities. 

/V. Child Welfare Traineeship Projects 

The primary objective of this priority 

area is: 

• To provide financial support, 
special courses and practicums to 
enable students and workers currently 
employed by public and voluntary child 
welfare agencies to upgrade their 
practice skills, and to acquire 
specialised information and expertise 
related to the delivery of services for 
children and families, through 
participation in structured education or 
training programs related specifically to 
child welfare. Although very strong 
preference is for trainees who are 
currently employed in the Held of child 
welfare, consideration will also be given 
to projects which provide education and 
training for students and other 
practioners concentrating in child 
welfare services, but who may not be 
currently employed in child welfare. 

Issues of Special Interest to HDS: 
Within the four priority areas. HDS is 
particularly interested in focusing 
resources on the following issues: 

a. Child welfare training in 
specialized areas of services needed to 
implement Pub. L 96-272. 

b. Training on child welfare and the 
law, for addressing critical issues arising 
from the interface between child welfare 
and the judicial system, and to provide 
workers with appropriate 
interdisciplinary knowledge and skills 
[e.g procedural safeguards: rights of 
children, birth parents and foster 
parents: termination of parental rights: 
'^positional hearings; legal aspects of 
adoption, etc.). 

c. Training on adoption of special 
reeds children, for training supervisors 
and workers in methods and techniques 
for expanded adoption of special needs 
children, using nationally recognized 
child welfare curricula. 

d Child welfare management 
training, for improved leadership, 
administration and management of child 
welfare service systems at the State and 
local levels (e.g. effective supervision, 
utilizing supervisors as trainers; training 


of trainers; methods and techniques for 
assessing trainging effectiveness; 
program/dient evaluation training: 
management and the use of information 
systems: use of program data and 
indicators for systems analysis; 
improvement of program management 
for child welfare services, etc.). 

e. Training in services to minority 
children and families, for preparing 
child welfare staff to work with children 
and families from minority racial and 
ethnic backgrounds, and to promote the 
delivery of culturally-sensitive services 
to minority children in the child welfare 
system through the use of exemplary 
resource materials and nationally 
recognized training curricula. 

Screening Criteria 

To ensure that proposed projects are 
designed to achieve the purposes, goals, 
and objectives identified in this Program 
Announcement, the following screening 
criteria have been established. 
Applications which do not meet these 
criteria are non-comforming and will not 
be accepted for review. 

(1) Each application must clearly 
identify and address a single priority 
area for which the application is to 
compete. If applicants want to compete 
for more than one priority area, separate 
applications must be submitted for each 
one. In all cases, the Priority Area in 
which the application is being submitted 
must be identified in Block 7 of the 
Standard Form 424. 

(2) Each application must include a 
letter of support from the State 
Commissioner of Social Services, State 
Commissioner of Human Resources or 
his or her designee that its content 
specifically addresses the child welfare 
service needs of the State, and indicate 
how the State will work cooperatively 
as specified in the proposal to achieve 
the intended outcomes of the proposed 
project 

(3) Applications must not focus 
primarily on curriculum development of 
the development of new materials, 
where there is clear documentation that 
current materials already exist. Minor 
adaptations of existing materials will be 
permitted where the applicant 
documents that these activities will not 
exceed 20% of its level of effort (See 
listing or current curricula included in 
grant application materials.) 
Applications which include curriculum 
development must clearly indicate the 
level of effort for this activity. 

Eligible Applicants 

Child Welfare Services Training 
Grants are awarded to public and 
private nonprofit colleges and 
universities accredited by an 


appropriate accrediting authority (e.g. 
National or Regional Associations of 
Colleges and Secondary Schools; 
National Council for Accreditation of 
Teacher Education: American Assembly 
of Collegiate Schools of Business; 
Council on Social Work Education; 
Council on Education for Public Health; 
Association for American Law Schools, 
et al.). 

Applicant institutions are required to 
demonstrate their organizational, 
professional and educational capacity to 
provide education and training in child 
welfare. 

For those institutions applying for 
traineeship grants (Priority Area IV). 
very strong preference will be given to 
those offering traineeships to persons 
currently employed in child welfare. 

Available Funds 

Of funds expected to be available in 
Fiscal Year 1984. the Administration for 
Childem. Youth and Families expects to 
award approximately $3,823,000 for new 
Child Welfare Sevices Training Grants. 
The budget period is the equivalent of 
one year s duration, although grant 
fluids may be spent within a project 
period of 12-17 months to allow for 
grant start-up and close-out activities. 
No more than three months may be 
allocated for grant start-up activities, 
and no more than two months for close¬ 
out activities. 

Grants for Priority Areas I. II. or III 
are expected to be awarded at funding 
levels ranging from $75,000 to $125,000. 
Crants for Priority Area IV will average 
approximately $25,000 per applicant 
institution. If an applicant desires to 
present justification to exceed these 
funding levels it will be considered on 
its merit, without penalty. 

Indirect Cost Umitataion 

An indirect cost of 8% of the direct 
costs (or the institution's actual indirect 
cost if less than 6%) is allowable under 
this grant program. Budget requests 
which exceed the 8% indirect cost 
limitation will be disallowed. 

Grantee Share of the Project 

There is no cost sharing or matching 
requirement for grants under this 
announcement 

The Application Process 

Availability of Forms 

Application for a grant under the 
Child Welfare Services Training Grant 
Program must be submitted on standard 
forms provided for this purpose. 
Application forms and instructions may 
be obtained either by writing to or 
telephoning: Child Welfare Training 
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Grant Program: Application Request. 
Assistance Branch. Children's Bureau. 
Administration for Children. Youth and 
Families. P.O. Box 1182. Washington. 
D.C. 20013; Telephone: (202) 755-7730 or 
755-7731. 

Content of Application 

Each copy of the application must 
contain in the order listed, each of the 
following items: 

(1) Standard Form 424, completed in 
its entirety according to the instructions 
listed in the grant application kit 

(2) Cover sheet and one-page project 
abstract completed according to the 
instructions listed in the grant 
application kit 

(3) Letter of support from the State or 
local Commissioner of Social Services. 
State or local Commissioner of Human 
Resources, or his or her designee. 

(4) Organizational capability 
statement, no more than two double 
spaced typewritten pages . 

(5) Project Narrative, no more than 
twenty-six double spaced typewritten 
pages (or thirteen pages single spaced). 

(6) Appendices, no more than twenty 
double spaced typewritten pages (of ten 
pages single spaced). 

To insure fairness of the review 
process, excess pages of applications 
which do not conform to the page 
limitations outlined above will not be 
presented for consideration by persons 
assigned to review grant applications. 

Application Submission 

One signed original and two copies of 
the grant application, including all 
attachments, must be submitted to: 
Crants Management Branch, Office of 
Human Development Services. 
Department of Health and Human 
Services, 300 Independence Avenue, 
SW., Washington, D.C. 20201, Attention: 
Mary White. 

One copy of the grant application 
must also be submitted to the 
appropriate Regional Office. 

In order to facilitate processing of a 
grant application, please submit one 
signed original and six copies. The 
application must be signed by an 
individual authorized to act for the 
applicant institution and to assume for 
the institution the obligations imposed 
by the terms and conditions of the grant 
award. 

Application Consideration 

The Commissioner, Administration for 
Children, Youth and Families 
determines the final action to be taken 
with respect to each grant application 
for this program. Applications which are 
complete and conform to the 
requirements of this program 


announcement are subjected to a 
competitive review and evaluation by 
qualified persons independent of the 
Administration for Children, Youth and 
Families. In addition to the results of the 
review, in making final decisions, the 
Commissioner will also take into special 
consideration: (1) Geographic 
distribution of competing applications; 

(2) comments from central office and 
regional office staff: and (3) in the case 
of traineeships, applicants who are 
offering traineeships to persons already 
employed in the field of child welfare. 

If the Commissioner has reached a 
decision to disapprove a competing 
grant application, the unsucessful 
applicant is notified in writing. 
Successful applicants are notified 
through the issuance of a Notice of 
Financial Assistance Awarded which 
sets forth the amount of funds granted, 
the terms and conditions of the grant, 
the budget period for which support is 
given, and the total period for which 
project support is contemplated. 

Closing Date for Receipt of Applications 

The closing date for receipt of 
applications under this Program 
Announcement is (sixty days after 
publication in the Federal Register). An 
application will be considered received 
on time if: 

* The application was sent by 
registered, certified or Express Mail no 
later than the closing date, as evidenced 
by a U.S. Postal Service or commercial 
delivery dated postmark, unless it 
arrives too late to be considered by 
independent reviewers. Applicants are 
advised to check with their post office to 
determine the availability of dated 
postmarks. (Private metered postmarks 
shall not be acceptable as proof of 
timely mailing), or 

• The application is received on or 
before the closing date by the 
Department of Health and Human 
Services in Washington. D.C. In 
establishing the dote of receipt, 
consideration will be given to 
documentary evidence of receipt 
maintained by HHS. 

APPLICATIONS RECEIVED AFTER 
THE DEADLINE OR SENT TO ANY 
ADDRESS OTHER THAN THE 
CENTRAL OFFICE IN WASHINGTON. 
D.C. WILL NOT BE ACCEPTED AND 
WILL BE RETURNED TO THE 
APPLICANT. 

Criteria for Review and Evaluation of 
Applications 

Priority Areas I II and III 

Grant applications for projects 
submitted under Priority Areas L 11 and 


HI will be evaluated against the 
following criteria: 

(1) That the project objectives are 
identical with or are capable of 
addressing one of the specific program 
priority areas (Numbers I. II or III) as 
listed in this announcement; that the 
applicant identifies the specific child 
welfare issues which the project plans 
to address; and that the applicant 
describes how the project will improve 
and expand the child welfare resources 
and training capability of the affiliated 
State child welfare agency— Points 15. 

(2) That the applicant provides 
documentation on the nature and extent 
of consultations held in planning this 
project with State or local 
administrators of public social service 
agencies, including, where appropriate, 
voluntary agencies or organizations. 
Participation of the public and voluntary 
agencies (and/or attorneys general, 
state legislators, judges etc., as 
appropriate and feasible) regarding the 
proposed project clearly takes into 
account the child welfare training needs 
of the State, as indicated in appropriate 
joint planning documents and other 
processes for identifying training 
requirements necessary for 
implementation of Pub. L. 90-272. The 
proposal documents that the State 
public agency will provide specific and 
substantive on-going support to and 
involvement with the project through to 
its conclusion— Points 20. 

(3) That the application includes a 
work plan designed to achieve the 
results required by the program 
objectives, which includes the following: 

(a) The proposed methodology for 
conducting the training project and 
target indicators for identifying and 
measuring proposed outcomes for 
program objectives; 

(b) Timetables for accomplishing 
program goals, objectives, and sub¬ 
objectives as identified and further 
defined by the applicant in the proposal. 

(c) A management plan which 
describes how the project will be 
implemented; 

(d) The proposed process and 
procedures that will be used to 
coordinate training and training 
assistance projects with the activities of 
the Regional Resource Centers for 
Children and Youth. (A list of these 
Centers is provided in the Grant 
Application Kit.)— Points, 20. 

(4) That the application includes a 
plan which documents how the project 
will insure the continued Involvement 
and support of the affiliated State or 
local public agency, and which 
describes the agency's plans to 
implement successful training projects 
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or successful results of the State training 
assistance projects into an on-going 
trnining program within the State or 
local agency. Agency plans Bhould 
include projected information about the 
courses to be offered, the types of 
trainees or staff who will be eligible or 
required to participate, and the faculty 
or training staff who will conduct the 
raining— Points 15. 

(5) That the applicant demonstrates it 
has the oganizational. professional and 
educational capacity to address the 
critical child welfare training issues 
facing States, with particular emphasis 
on the program goals of this 
announcement, including but not limited 
to such critical areas as prevention, in- 
home services, foster care services, case 
review, adoption and post placement 
serv ices, adoption of special needs and 
minority children, services for minority 
children and families, legal issues in 
child welfare practice, management 
issues in child welfare service systems, 
etc .—Points 15. 

( 0 ) That the project personnel are or 
will be well qualified to provide child 
welfare training or training assistance 
and the applicant has or will have 
adequate resources to conduct the 
project.— Points 10. 

(7) That the estimated cost to the 
government and to the project is 
reasonable considering the anticipated 
results, and that the applicant has 
included funds to send at least one key 
person to a Statewide or regional 
meeting on child welfare training issues, 
and to one national meeting of all 
funded Training Grant projects in 
Washington, D.C .—Points 5. 

Priority Area IV 

Grant applications for projects 
submitted under Priority Area IV will be 
evaluated against the following criteria: 

(1) That the project objectives are 
identical with or are capable of 
achieving the program objectives in this 
announcement and the specific 
objectives for Priority Area IV .—Points 
5. 

(2) That the proposed workplan is 
deigned to achieve the results required 
by the program and priority area 
objectives, as identified in this program 
announcement and as further defined 
and elaborated by the applicant.— 

Points 20. 

(3) Assurance that all additional 
fH quirements for eligibility of students 
«nd for student stipends, will be met.— 

Points 5. 

H) That the application includes a 
plan designed to recruit minority 
candidates into the traineeship program, 
especially those who have limited 
bnancial resources. This plan must 


specify activities and timetables by 
which th8 school will seek out, identify, 
and when implemented, focus 
traineeship selection on minority 
candidates —Points 15. 

(5) That the applicant documents: 

(a) that for non-degree students it will 
provide a program of study which is 
specifically designed to develop or 
update practice oriented skills required 
for effective delivery of services to 
children and families in subject areas 
related specifically to the program goals 
and objectives identified in this 
announcement: and/or 

(b) that for all degree students it will 
provide a field placement program or 
other appropriate practicum experience 
in which they will have an opportunity 
to integrate academic and field 
placement experiences into a more 
comprehensive understanding of the 
field of child welfare. For projects which 
provide field placements, the applicant 
has included: 

(i) A description of the type of 
schedule the field placement will follow 
and the number of hours a week, month, 
semester, etc., it entails: 

(ii) Documentation that the trainee 
will work under the direction of 
professionally trained supervisory staff; 

(iii) Descriptive information about 
how the trainee will work in a field 
placement directly related to the 
provision of child welfare services; 

(iv) A description of the policies and 
procedures the applicant will follow in 
the supervision of the students' field 
placements, including information 
indicating; 

(1) Whether there is a supervisor or 
director of field placement and that 
person's role and responsibility: (2) who 
provides direct supervision; (3) the 
criteria for the selection of field 
placements in child welfare; (4) the 
nature and quality of the supervisory 
contact required; and (5) the relationship 
between the field placement and the 
classroom instruction —Points 20. 

(6) That the application includes the 
following documentation: 

(a) In the case of students who are 
currently employed in the field of child 
welfare, the applicant documents that it 
has obtained a letter of intent or 
commitment from a public or voluntary 
social service agency to release 
employees for the pursuit of training in 
child welfare. The letter of intent or 
commitment must specify the number of 
employees to be released and enrolled, 
and must state that the agency will 
continue to employ the trainee during 
the time of the traineeship or will make 
a reasonable effort to rehire the 
employee, upon completion of the 
training, in a position providing services. 


training, conducting research or 
administering programs in child welfare. 

(b) In the case of students not 
currently employed in the field of child 
welfare or not on release time from such 
employment, documentation that the 
applicant has obtained a letter of intent 
or commitment from an appropriate 
agency or organization providing child 
welfare services which provides 
reasonable assurance, subject to 
availability of funds, that the agency 
will hire recipients of traineeship grants 
to work in child welfare settings upon 
completion of the proposed training 
program —Points 20. 

(7) That project personnel are or will 
be well qualified to provide direction 
and supervision to trainees specializing 
in child welfare, and the applicant 
organization has or will have adequate 
facilities and resources to conduct the 
project —Points 10. 

(8) That the estimated cost to the 
government of the project is reasonable 
considering the anticipated results, and 
all costs are for student financial 
support —Points 5. 

* Additional Requirements for Eligibility 
of Students 

(1) Trainees must express a 
commitment to a career in child welfare 
and an intent to begin or return to 
employment in a State or local agency 
or organization that provides child and 
family services. 

(2) Trainees must be citizens of the 
United States or foreign nationals 
lawfully admitted to the United States 
for permanent residency. 

(3) Trainees must be duly enrolled for 
full- or part-time study at the grantee 
institution, either for credit or non¬ 
credit. Degree oriented trainees must be 
duly enrolled in either the senior year of 
a program leading to a baccalaureate 
degree, or a program leading to a - 
Masters degree. 

(4) Trainees are not currently 
receiving educational allowances from 
any other Federal, State or local public 
or voluntary agency when that 
allowance is conditioned on a 
conflicting employment obligation 
incurred by the trainee, except for 
federally assisted student loans or 
educational benefits payable under the 
Veterans Educational and Training 
Amendment Act of 1977 as limited by 
Section 213 of said Act. 

(5) Trainees may not be employees of 
the Federal government. 

Additional requirements for Priority IV 
Traineeship Grants 

Non-degree traineeship programs may 
award traineeship grants to pay for the 
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cost of tuition, educational fees and 
books. 

Degree-oriented traineeship programs 
may award traineeship grants to pay for 
stipends and dependency allowances 
(see chart below), in addition to the cost 
of tuition and educational fees. 
Traineeship grants may only be used to 
provide student financial support and 
not for any other direct or indirect costs 
for the applicant. Costs for faculty, and/ 
or field placement supervisors must be 
absorbed by the applicant institution or 
the affliated State or local agency. 

Stipends and Allowances for Degree 
Students 

At the undergraduate level, the total 
per student cost shall not exceed $1,000 
for an academic year which may include 
stipends, tuition, fees or other costs. At 
the graduate level, costs which may be 
covered include tuition, fees, stipends, 
dependency allowances and travel 
expenses. Traineeship grants may be 
awarded for partial support of students 
at the discretion of the institution. 

Dependency allowances for the 
dependents of graduate level students 
will be $600 per support year for each 
eligible dependent. Dependents are as 


defined in the Internal Revenue Code. 
Dependency allowances are not 
available to baccalaureate level 
trainees. 

Domestic travel allowances for 
students from their residence to the 
training institution will not be provided 
except in those coses of extreme need or 
hardship for individual students where a 
travel allowance may be granted at the 
rate of up to 20 cents per mile. A travel 
allowance for reimbursement for travel 
to field institution may be paid when it 
is the policy of the institution to pay 
such costs. 

The chart below should be used in 
calculating graduate level stipends and 
allowances for full-time students. 

Stipends and Allowances 


Stuoents With Ljttle or No Relateo Pro¬ 
fessional Experiences—Master's Level 


Year of training 

Annuel 

rale 

Monthly 

rate 

rm poef-heoealetyeete year ... _ 

$2,400 

2.000 

2.000 

$200 

217 

233 

Yaert boteeen tret and tenrmat year_ 

Tenmnei yeer* . 



1 Apple** only to 
The second year of 

$ 2,000 tm !• 


progreme eonenrtno beyond 2 year*. 
Metier s Degree Program S «i N 


Students With Related Professional 
Experience—Master's Level 1 


Year of imreng 


Fret 

Second If] 

Amo¬ 

rt 

Month 

Annu¬ 

al 

Month 

$3.00 

3000 

3.000 

4.200 

4.200 

$250 

275 

300 

350 

350 

P.100 

3500 

3.900 

4200 

4200 

$275 

300 

325 

350 

350 


Third 



3.900 

4.200 

4.200 


• A trainee, aho * awarded e *Hleeter*e Level E*pener. • 
Student'* Stpend. must have had profeeaionat apenence n 
a Raid r ev el er* to the profaaatonal training to be undertaM f 
A complete and deu«od record of Ihe framae’a employee * 
muet be memtane d by the grantee tneMunon w hdN 
••pend level can ba properly juetfed 


(Catalog of Federal Domestic Assistance 
Program Number 13.648. Training Grants in 
the Field of Child Welfare) 

Dated: December 7,1983. 

Lucy C Briggs, 

Acting Commissioner, Administration for 
Children, Youth and Families, 

Approved: December 12,1983. 

Dorcas R. Hardy, 

Assistant Secretary for Human Development 
Services . 

(Fit Doc 83-3*431 Filed 13-1V43 A 45 amj 

BILLING COOC 4130-01*41 


mil 



























Friday 

December 16, 1983 


Part IV 

Department of the 
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Minerals Management Service 


Outer Continental Shelf, Central Gulf of 
Mexico Proposed Oil and Gas Lease 
Offering (April 1984) 
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DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Part 251 

Temporary Emergency Food 
Assistance Program for Fiscal Years 
1964 and 1965 

agency: Food and Nutrition Service. 
USDA. 

action: Interim rule. 

summary: This interim rule revises the 
regulations under 7 CFR Part 251 
governing the temporary emergency 
food assistance program for Fiscal Years 
1984 and 1985 mandated by Pub. L 98-8. 
as amended by Pub. L 98-92. The 
revised regulations set forth the terms 
and conditions under which: (1) Surplus 
foods will be distributed to emergency 
feeding organizations during Fiscal 
Years 1984 and 1985: and (2) Federal 
funds will be provided to assist in the 
payment of storage and distribution 
costs. 

dates: This rule is effective on 
December 16.1983. To be assured of 
consideration, comments must be 
received or postmarked on or before 
February 14. 1984. 

addresses: Comments should be sent 
to: Gwena Kay Tibbits, Chief, Program 
Administration Branch. Food 
Distribution Division. Food and 
Nutrition Service, U.S. Department of 
Agriculture, Alexandria. Virginia 22302. 

Comments in response to this rule 
may be inspected at 3101 Park Center 
Drive, Room 506, Alexandria. Virginia, 
during normal business hours (8:30 a.m. 
to 5:00 p.m.. Mondays through Fridays). 
FOR FURTHER INFORMATION CONTACT: 
Gwena Kay Tibbits, Chief, Program 
Administration Branch. (703) 758-3860 

SUPPLEMENTARY INFORMATION: 

Classification 

This action has been reviewed under 
Executive Order 12291 and has not been 
classified major because it does not 
meet any of the three criteria identified 
under the Executive Order. This action 
will not have an annual effect on the 
economy of $100 million or more, nor 
will it cause a major increase in costs or 
prices for consumers, individual 
industries. Federal. State or local 
government agencies, or geographic 
regions. This action will not have 
significant adverse effects on 
competition, employment, investment, 
productivity, or innovation, or on the 
ability of United States based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. 


This rule has been reviewed with 
regard to the Regulatory Flexibility Act 
(Pub. L 98-354). Robert E. Leard. 
Administrator of the Food and Nutrition 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. The administrative 
requirements under this part are 
minimal for small entities. Further, this 
rule ensures provision of administrative 
funds to such organizations which will 
defray their operational costs, 

Robert E. Leard has also determined 
pursuant to 5 U.S.C. 533 (b) and (c) that 
good cause exists for making these rules 
effective earlier than 30 days after 
publication. Public Law 96-92 amends 
and extends Pub. L 98-8 which 
mandated a temporary emergency food 
assistance program to address 
immediate problems among unemployed 
and low-income persons. 

In order that the commodities and 
funds authorized by this legislation be 
expeditiously distributed, this rule is 
made effective upon publication. For the 
same reasons. Mr. Leard has also 
determined that an emergency situation 
exists for making these regulations 
effective without prior public comment. 
However, public comments are solicited 
on these provisions and appropriate 
changes will be made on the basis of 
comments received. 

Any new record keeping or 
information collection requirements 
imposed by this rule are subject to 
clearance by the Office of Management 
and Budget before becoming effective. 

I. Legislative Background 

Title I of Pub. L 98-8. enacted March 
24.1983. appropriated $75 million for the 
purchase and distribution of perishable 
agricultural commodities during Fiscal 
Year 1983 for use in areas of high 
unemploymenL These commodities 
were made available through State 
agencies to cooperative emergency 
feeding facilities which provided 
congregate nutrition services to indigent 
persons. Title U of Pub. L 98-8 was 
designated as the Temporary Emergency 
Food Assistance Act of 1983 and 
provided for the distribution of surplus 
agricultural commodities acquired by 
the Commodity Credit Corporation to 
various outlets for the fiscal year ending 
September 30.1983. Title IJ also 
appropriated $50 million for the cost of 
storage and distribution of commodities 
for that fiscal yean at least $10 million 
of these funds were to be given by State 
agencies to emergency feeding 
organizations for costs incurred in 
providing commodities to relieve 
situations of emergency and distress to 
needy persons, including low-income 


and unemployed persons. These 
provisions were implemented by an 
earlier version of 7 CFR Pari 251. the 
Temporary Emergency Food Assistance 
Programs, published April 26, 1983 (48 
FR 190D4-10918). 

Public Law 98-92 amends certain 
provisions of Title II of Pub. L 98-8, and 
extends certain provisions through 
Fiscal Years 1984 and 1985. Public Law 
98-8. as amended, provides for 
distribution of surplus agricultural 
commodities to the outlets included 
under Pub. L 98-8 as orginally enacted, 
for Fiscal Years 1984 and 1985. It also 
authorizes S50 million to be 
appropriated for each of these fiscal 
years for the cost of storage and 
distribution of commodities. At least 20 
percent of those funds is to be allocated 
by State agencies to emergency feeding 
organzia lions for costs incurred in 
providing commodities to relieve 
situations of emergency and distress to 
needy persons, including low-income 
and unemployed persons. The remaining 
funds may be used only for States' 
storage and distribution costs relating to 
emergency feeding organizations. Public 
Law 98-92 also amends Title II of Pub. L 
98-8 to include new provisions 
concerning displacement of food 
purchases in the marketplace and 
establishment by States of eligibility 
standards to be approved by the 
Department. 

U. Analysis of Comments 

On April 28,1983, FNS published 
interim rules under 7 CFR Part 251 to set 
forth the terms and conditions under 
which: (1) Surplus foods would be 
distributed to eligible recipient agencies 
under the emergency food assistance 
programs set up by Pub. L 98-8: and (2) 
Federal funds would be provided to 
assist in that distribution. In an effort to 
assist FNS in promulgating a final 
version of those rules, comments were 
solicited on the provisions contained 
therein. Sixty days were afforded the 
general public for comment on the 
interim regulation. 

Seventeen comment letters were 
received. Comments were received from 
U.S. Senators and Representatives. State 
distributing agencies and other State 
agencies, FNS Regional Offices, local 
government officials, and advocacy 
organizations. 

Allocation Formulae 

Section 251.4(b) of the current 
regulations provides that allocations of 
Title 11 commodities shall be made to 
State agencies on the basis of the 
historical patterns of utilization of 
USDA-donated commodities, number of 
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unemployed persons, number of 
households with income below the 
poverty level* and capacity and 
willingness to utilize the commodities 
without waste. Section 231.6(a) provides 
that States shall receive apportionments 
of funds based on the number of persons 
in the State in households with incomes 
below the poverty level and the number 
of unemployed persons in the State; in 
the preamble, the formula is further 
explained as: (1) The number of 
households with incomes below the 
poverty level (60%); and (2) the number 
of unemployed persons (40%). 

A total of 4 comments was received 
concerning the allocation formulae for 
commodities and funds. Two of the 
comments expressed a preference that 
historical utilization of commodities be 
considered in the formula for funding as 
well as in the formula for commodities. 
Of these, one comment, from a State s 
delegation of US* Senators and 
Kepr esentatives, expressed the opinion 
that the formula should be based in part 
on the calendar year 1982 per capita 
consumption of Title II commodities. It 
was felt that this would be a.good 
indication not only of need* but also of 
the ability of a State to implement 
effectively a commodity distribution 
system. Two other commenters. 
including a Representative* felt that the 
funding formula needed to take into 
account the number of and miles in 
between surplus commodity distribution 
points. 

Because the primary objective of Pub. 
L 96-8. both prior to and after 
enactment of Pub. L 98-92. is to assist 
low income persons, particularly those 
affected by unemployment, the 
allocation formula far both funding and 
commodities has been defined in 
5 251.3(c) of the revised regulations to 
be based 80 percent on the number of 
persons in households within the State 
having incomes below the poverty level 
and 40 percent on the number of 
unemployed persons within the State. 
The commenters* suggestions are not 
incorporated In the formula because the 
department believes the chosen formula 
more accurately meets the primary 
objective of the legislation. 

Other Provisions 

Section 251.8(d)(3) of the current 
regulations restates a requirement of 
[' ib. L. 98-8 that payments to emergency 
Ceding organizations for the actual 
storage and distribution costs incurred 
by such organizations shall not exceed 5 
percent of the value of commodities 
distributed under that part by the 
organizations. Section 251.7(a)(2) 
requires that State agencies which 
receive funds under Part 251 for osc by 


emergency feeding organizations 
maintain records to document that the 
amount paid to such organizations for 
their storage and distribution costs docs 
not exceed this percentage, and that the 
State agencies ensure that emergency 
feeding organizations maintain records 
documenting this. 

One commenter, the comptroller of a 
large city, was concerned that this 
meant USD A is requiring extensive 
documentation as a prerequisite to 
reimbursement instead of simply 
allowing States to pay emergency 
feeding organizations a flat rate of a few 
cents per pound of food that they 
distribute. He was concerned that the 
effect of this requirement could be to 
preclude the participation of muny of the 
smallest, neediest emergency feeding 
organizations. The Department has 
placed no specific requirements on 
emergency feeding organizations 
regarding the type and extent of records 
to be kept in this regard; flexibility has 
been left to the States to place these 
requirements. Therefore, the provisions 
of the current 55 251.6(d)(3) and 
251.7(a)(2) have been retained in the 
revised regulations under 55 251.8(d)(3) 
and 251.9(a)(2). 

Section 251.6(c)(2) of the current 
regulations provides that, in general, 
funds will be made available to State 
agencies on a reimbursement basis and 
that advance payments to State 
agencies will be available for emergency 
feeding organizations which have 
demonstrated their need for advance 
payments. One commenter felt that all 
funding should be made available to the 
State agencies in advance due to the 
new staff and systems required by this 
part. This commenter was concerned 
that the State agencies do not have the 
funds to pay for warehousing and 
distribution and wait for reimbursement. 

The method by which funds are 
provided to State agencies enables State 
agencies to secure program funds 
expeditiously, regardless of whether the 
State agency receives funds through a 
letter of credit of a U S. Treasury check. 
Therefore, the Department does not 
believe an undue burden is imposed on 
State agencies. 

The regulations have not been 
changed except that 5 251.6(c)(2), now 
designated 5 251.8(c)(2). has been 
modified to express more clearly the 
details of the funding mechanisms. 

In the current regulations, the 
Department does not state any criteria 
for the determination of eligibility of 
needy persons in households. One 
commenter felt that the Department 
should establish such eligibility criteria. 
Due to a requirement in the amended 


Pub. L 98-8 that State agencies receive 
Departmental approval of their 
eligibility criteria for needy persons, a 
new 5 251.5(b) has been added to the 
regulations to require that each State 
agency establish criteria for determining 
that such persons who receive 
commodities for household use under 
this part are in need of food assistance. 
A plan describing these criteria must be 
submitted to the appropriate FNS 
Regional Office. 

III. Description of Regulations 

The revised Part 251 implements the 
provisions of Title II of Pub. L. 98-8. as 
amended by Pub. L 98-92. As under the 
earlier rules, a designated State agency 
will be required to enter into an 
agreement with the Department prior to 
making distribution of donated foods to 
emergency feeding organizations and 
receiving payments for storage and 
distribution costs. However, the revised 
rules differ in two respects: (1) The 
distribution of commodities and 
payment of funds under Part 251 is 
extended through Fiscal Year 1985; and 
(2) the designated State agency is 
required to submit for approval of the 
Department a plan showing the State's 
eligibility requirements for participation 
by needy persons in households and the 
commodity distribution rates for such 
households. The earlier rules published 
on April 26.1983. will remain in effect 
for (1) Commodities available under 
Title I of Pub. 98-8 that were ordered 
by States for delivery prior to November 
1.1983; (2) commodities available under 
Title U that were ordered by States for 
delivery prior to publication of these 
rules; and (3) funds av ailable under Title 
11 that were obligated by States prior to 
October 1.1983. 

A variability of Commodities 

Section 202 Pub. 1. 98-8. as amended, 
requires the Secretary to determine the 
availability of Commodity Credit 
Corporation commodities which are in 
excess of the amount needed to; (1) 
Carry out other domestic donation 
programs; (2) meet other domestic 
obligations (such as the payment-in-kind 
acreage diversion program); (3) meet 
international market development and 
food aid commitments; and (4) carry out 
the farm price and income stabilization 
purposes of the Agricultural Adjustment 
Act of 1938. the Agricultural Act of 1949, 
and the Commodity Credit Corporation 
Charter Act. 

Section 251.4(c) of the regulations 
states that the Food and Nutrition 
Service will notify the appropriate State 
agencies concerning their allocations of 
available commodities. The State 
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agencies will then inform the 
Department concerning the amounts of 
commodities they are requesting and 
arrangements for distribution. 

Commodities provided under this part 
will be made available only to 
emergency feeding organizations which 
provide commodities to needy persons 
to relieve situations of emergency and 
distress, either through distributions to 
households or through congregate meal 
services. The intent of Pub. L 98-8 as 
originally enacted and as amended by 
Pub. L 98-02 is to assist low-income 
persons, particularly those affected by 
unemployment, and to address problems 
created by poverty and unemployment. 
Therefore, as defined in ( 251.3. the term 
"emergency feeding organizations'* 
includes organizations such as soup 
kitchens, temporary shelters, hunger 
centers for indigent persons, and food 
banks, which provide nutrition 
assistance to relieve situations of 
emergency and distress through the 
provision of food to needy persons. 
Section 202 of Pub. L 98-8, as amended, 
requires that commodities also be 
distributed to "eligible recipient 
agencies." defined in the act to include 
schools, charitable institutions, summer 
camps, nutrition programs for the 
elderly and other outlets. These 
organizations will continue to receive 
commodities under the terms and 
conditions of Part 25a 

Section 251.4(d) provides the terms 
under which the State agency may 
request specific quantities of 
commodities for distribution. State 
agencies must request commodities only 
in quantities that can be used without 
waste in providing assistance to needy 
persons. Additionally, the State agency 
must ensure that emergency feeding 
organizations are capable of storing and 
using commodities In the amounts 
distributed to them. Paragraph 
251.4(d)(3) requires the State agency to 
establish distribution rates for 
commodity distribution, based on 
household size. These rates are to be 
used by emergency feeding 
organizations to ensure that a consistent 
amount of commodities is distributed to 
needy households participating in the 
program throughout the Stute. 

Processing and Packaging 

Section 251.4 of this rule establishes 
the terms under which State agencies 
may cause commodities to be processed 
into food end products for use by 
emergency feeding organizations. 7 CFR 
250.15 sets forth the provisions which 
permit distributing agencies, 
subdistributing agencies and recipient 
agencies to employ commercial facilities 
to process USD A donated foods by 


converting them into different end 
products or by repackaging them. State 
agencies must comply with 7 CFR 250.15 
as well as $ 251.4 of Oils rule relating to 
processing of commodities. The 
requirements of $ 251.4 are discussed in 
the following paragraphs. 

Section 251.4(f) provides that bulk 
commodities will be made available in 
quantities that can be used without 
waste, to a designated State agency or 
at the discretion of the State agency, 
directly to private companies that 
process bulk commodities for emergency 
feeding organizations. The Department 
will reimburse State agencies at the 
current flat rate for processing of such 
commodities. Section 251.4(f) also 
requires that minimum yields and 
product specifications established by 
the Deparlment must be met by 
processors. This provision will ensure 
product consistency nationwide and will 
establish clear minimum product 
requirements for sound program 
management. Further. State agencies 
will be required to meet State and local 
health standards. This requirement will 
ensure quality of product and will 
provide for additional processor 
accountability. 

Section 251.4(0 further requires that 
the external shipping containers be 
labeled "Donated by USDA—Not to be 
Sold or Exchanged." This will enable 
States to reduce costs by allowing 
processors to use the incoming cases for 
outgoing shipments, in addition, the 
internal package must include 
designation "Donated by USDA— 
Processed Under Agreement with State 

of-FNS may waive the internal 

label requirement if the enforcement of 
that requirement is shown to preclude a 
State's participation in the program. 

Eligibility Determination 

Section 203B of Pub. L 98-8. as 
amended requires that each State 
agency determine which persons are 
eligible to participate in the program. 
Uniform eligibility criteria established 
by the State must be submitted to the 
appropriate Food and Nutritional 
Service Regional Office (FNSRO) in a 
household eligibility and distribution 
plan. Approval of this plan must be 
received prior to program 
implementation. 

Section 251.5(b) of the regulations 
provides that each State agency must 
establish criteria for determining which 
persons are eligible to participate in this 
program. These criteria must include 
income-based standards and the 
methods by which persons may 
demonstrate eligibility under those 
standards. 


Household Eligibility and Distribution 
Plan 

Section 251.8 of the regulations 
requires that, prior to program 
implementation, a plan will be 
submitted for approval to FNSRO. As 
mentioned in the previous preamble 
section, this plan must contain the 
eligibility criteria needy persons within 
the State must meet to participate in the 
program. Additionally, the amount of 
commodities based on household size 
which emergency feeding organizations 
may distribute to needy families, muv 
be included in the plan. 

Formula Adjustments 

Section 251.7(a) of the regulations 
provides for semi-annual adjustments to 
the amount of commodities allocated to 
each State. The adjustments will be 
made based on updated unemployment 
statistics and will enable State agencies 
more effectively to target the foods to 
areas of particular need. According to 
the terms of Pub. L 98-8, as amended, 
the funding allocation will be adjusted 
annually. 

Funding for Distribution of Commodities 

Section 204 of Pub. L 98-8. as 
amended, authorizes $50 million to be 
appropriated for each of Fiscal Years 
1984 and 1985. The Department 
interprets this provision to limit the use 
of these funds to payment of State and 
local storage and distribution costs 
incurred in conjunction with the 
distribution of commodities by 
emergency feeding organizations. Each 
State will receive a funding 
apportionment based on the allocation 
formula defined in S 251.3(c) of this part 
Regardless of the amount actually 
appropriated, the allocation formula will 
equitably divide the appropriation to 
provide program payments to each 
State. Section 251.8(c) of this part 
establishes the terms of payment of 
funds to States without making them 
contingent on the specific amount 
appropriated. 

Section 251.8(d) of this part require* 
that at least 20 percent of the 
apportionment each State receives in 
any fiscal year be made available for 
actual costs incurred by the emergency 
feeding organizations. Section 251.8(d) 
allows the State to use the remaining 
apportionment for State storage and 
distribution costs related to commodity 
distribution to emergency feeding 
organizations. 

As a result of various factors, 
including the gradual expansion of 
USDA food donation activities over the 
years, some Stales have designated 
more than one distributing agency. This 
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has allowed the States to distribute 
more equally the responsibilities 
associated with these programs. State 
liucational agencies most frequently 
administer distribution programs 
ej ected at schools; Human Services 
divisions often have responsibility for 
distribution programs for charitable 
institutions. More recently. States h^ve 
df legated responsibility for the 
distribution of commodities to needy 
prisons to State departments which 
regularly deal with household 
assistance* Consequently, in many 
casea, the State Governor must 
d* signate the State agency responsible 
for distribution of commodities through 
emergency feeding organizations under 
Part 251. Funds provided under Part 251 
will be released by the Department to 
the State agency so designated. 

Section 251.8 of the re gulations also 
implements the statutory* requirement 
that funds given to emergency feeding 
organizations not exceed 5 percent of 
the value of commodities distributed by 
those organizations. Paragraph 
251.8(d)(2) limits the amount of advance 
payments that will be made to 
• mergency feeding organizations to 35 
percent of any estimated projected 
payments. Advance payments to State 
agencies will be available for emergency 
feeding organizations which have 
demonstrated their need for advance 
payments. 

' tisce,Ilaneous Provisions 

Section 251.9 contains provisions 
relating to the maintenance of 
commodity records and financial 
records by emergency feeding 

i v vanizations. 

/ ierim and Proposed Rilias 

I*hese interim rules set forth the basic 
terms governing implementation of the 
temporary emergency food assistance 
program for Fiacal Years 1884 and 1985. 
As stated earlier, the need to continue 
I roviding the ar.sistance initiated with 
the 1983 temporary emergency food 
assistance program is the primary 
reason J r t aking this title effective 
without prior public comments. 

However, appropriate changes in the 
rules will be made, based on comments 
received in response to the interim rules. 

Because Pub. L 96-8. as amended, 
mandates two additional years of food 
^sistdnee activities originally intended 
to be of only a few months' duration, the 
Department plans to publish additional 
provisions that will increase the 
effectiveness of this assistance. Issued 
fl3 proposed amendments, these 
Provision* will strengthen the 
accountability and monitoring 
tequiremoBlt of Part 251. 


Comments on the proposed 
amendments will be solicited and 
accepted for 60 days following 
publication of the proposed rules. 

List of Subjects In 7 CFR Part 251 

Aged. Agricultural commodities. 
Business and industry. Food assistance 
programs. Food donations. Grant 
programs. Social programs. Indians. 
Infants and children, Price support 
programs. Reporting and recordkeeping 
requirements. School breakfast and 
lunch programs. Surplus agricultural 
commodities. 

Accordingly. Part 251 is revised to 
read as follows: 

PART 251—TEMPORARY EMERGENCY 
FOOD ASSISTANCE PROGRAM FOR 
FISCAL YEARS 1984 AND 1965 

S*c. 

251.1 General purpose and scope. 

251 2 Administration. 

251.3 Definitions. 

251.4 Availability of commodities. 

251.5 Eligibility determinations. 

251.6 Household eligibility and distribution 
plan. 

251*7 Formula adjustments. 

251 8 Payment of funds for storage and 
distribution costs. 

251.9 Miscellaneous provisions. 

Authority: Sec. 210(a). Pub. L 98-6* ss 
amended. 

$ 251.1 Genseal purpose and scops. 

This part announces the policies and 
prescribes the regulations necessary to 
carry out certain provisions of Pub. L 
98-8, as amended. 

1251.2 Administration. 

(a) Within the United States 
Department of Agriculture (the 
"Department"), the Food and Nutrition 
Service (FNS) shall have responsibility 
fur the distribution of food commodities 
and apportionment of funds under this 
part. 

(b) Within the States, distribution to 
emergency feeding organizations and 
receipt of payments for storage and 
distribution shall be the responsibility of 
the State agency which has: (1) Been 
designated for such responsibility by the 
Governor or other appropriate State 
executive authority; and (2) entered into 
an agreement with the Department for 
such distribution and receipt in 
accordance with paragraph (c) of this 
section. 

(c) Each State agency which has been 
designated to make distributions of 
donated foods to emergency feeding 
organizations and to receive payments 
for storage and distribution costs in 
accordance with 5 2516 of tills part 
shall perform those functions pursuant 


to an agreement entered into with the 
Department 

$251.3 DeftnHJon*. 

For the purposes of this part: 

(a) The terms used in this part that are 
defined in Part 250 of this chapter shall 
have the meanings ascribed to them 
therein. 

fb) "Emergency feeding organization" 
means any public or nonprofit private 
agency which provides nutrition 
assistance to relieve situations of 
emergency and distress through the 
provision of food to needy persons, 
including low-income and unemployed 
persons, and which receives 
commodities under agreements pursuant 
to i 251.2(c). This definition includes 
soup kitchens, temporary shelters, 
hunger centers for indigent persons, and 
food banks. 

(c) "Formula" means the formula on 
the basis of which commodities and 
funding available under this part will be 
apportioned among States. The amount 
of such commodities or funds to be 
provided to each State will be based 60 
percent on the number of persons in 
households within the State having 
incomes below the poverty level and 40 
percent on the number of unemployed 
persons within the State. 

(d) "State agency" means the State 
government unit designated by tho 
Governor or other appropriate State 
executive authority which has entered 
into an agreement with the United 
States Department of Agriculture under 
5 251.2(c). 

(e) "Storage and distribution costs" 
means direct costs for the operation of 
the program that are incurred by an 
emergency feeding organization or by a 
State for intrastate storage and 
distribution of commodities donated 
under this part. 

(Q "Value of commodities distributed" 
means the Department’s coat of 
acquiring commodities for distribution 
under this part. 

$ 251.4 Availability of cofnmodtttos. 

(a) General. The Department shall 
make commodities available for 
distribution and use in accordance with 
the provisions of this part and also In 
accordance with the terms and 
conditions of Part 250 of this chapter to 
the extent that the Part 250 terms and 
conditions are not inconsistent with this 
part. 

(b) Displacement . State agencies shall 
require that emergency feeding 
organizations receiving commodities 
under this part not diminish their normal 
expenditures for foot! because of receipt 
of commodities. Additionally, the 
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Secretary shall withhold commodities 
from distribution if he determines that 
the commodities would substitute for 
the same or a similar product that would 
otherwise be purchased in the market. 

(c) Allocations. (1) Allocations of 
commodities shall be made to State 
agencies on the basis of the formula 
defined in 9 251.3(c). (2) FNS shall 
promptly notify State agencies regarding 
their allocation of commodities to be 
made available under this part 

(d) Quantities requested State 
agencies shall: (1) Request commodities 
only in quantities which can be utilized 
without waste in providing food 
assistance to needy persons under this 
part; (2) ensure that no emergency 
feeding organization receives 
commodities in excess of anticipated 
use. based on inventory records and 
controls, or in excess of its ability to 
accept and store such commodities; and 
(3) establish distribution rates, based on 
household size, to be used by emergency 
feeding organizations which provide 
commodities to needy persons in 
households. 

(e) Initial processing and packaging. 
The Department will furnish 
commodities to be distributed to 
institutions and to needy persons in 
households in forms and units suitable 
for institutional and home use. 

(0 Bulk processing by States. 
Commodities may be made available to 
a State agency or. at the direction of the 
State agency, directly to private 
companies for processing bulk 
commodities for use by emergency 
feeding organizations. (1) The 
Department will reimburse the State 
agency at the current flat rate for such 
processing. (2) Minimum yields and 
product specifications established by 
the Department must be met by the 
processor. (3) The State must require the 
processor to meet State and local health 
standards. (4) The external shipping 
containers of processed products shall 
be clearly labeled "Donated by the U.S. 
Department of Agriculture—Not to be 
Sold or Exchanged." Internal packaging 
shall be clearly marked "Donated by the 
U.S. Department of Agriculture— 
Processed Under Agreement with the 

State of-." FNS may grant waivers 

to the internal label requirement if the 
enforcement of this requirement 
precludes a State’s participation in the 
program, or in cases where other 
processors are not available who are 
able to meet the labeling requirement 
within the allowed reimbursement. (5) 
Processors and State agencies must also 
meet the basic minimum requirements of 
9 250.15. 


5 251.5 Edibility determinations. 

(a) Eligible emergency feeding 
organizations. Prior to making 
distribution to these agencies, the State 
agency shall determine that they arc 
eligible as emergency feeding 
organizations under this part and shall 

.enter into agreements in accordance 
with 9 251.2(b) of this chapter when 
such agreements have not already been 
entered into. 

(b) Criteria for determining recipient 
eligibility. Each State agency shall 
establish criteria for determining the 
eligibility of persons to receive 
commodities provided under this part 
for household uBe. The criteria must 
enable the State to insure that only 
persons who are in need of food 
assistance because of inadequate 
household income receive commodities. 
The criteria shall include income-based 
standards and the methods by which 
persons may demonstrate eligibility 
under such standards. 

S 251.6 Household eligibility and 
distribution ptsn. 

Prior to initiating distribution, the 
State agency shall submit for approval 
by the appropriate FNS Regional Office 
a plan which includes (a) a description 
of the criteria established in accordance 
with 9 251.5 for determining that persons 
in households are in need of food 
assistance under this part and (b) the 
rates for distributing commodities to 
persons in households established in 
accordance with 9 251.4(d)(3). 

9 251.7 Formula adjustments. 

(a) Commodity adjustments. The 
Department will make semi-annual 
adjustments of the commodity 
allocations for each State based on 
updated unemployment statistics. These 
adjustments will be effective for the six- 
month periods beginning )anuary 1 and 
July 1 of each of Fiscal Years 1964 and 
1985. 

(b) Funds adjustment The Department 
will make annual adjustments of the 
funds allocations for each State based 
on updated unemployment statistics. 
These adjustments will be effective for 
the entirety of each of Fiscal Years 1984 
and 1985. 

9251.6 Payment of funds lor storage and 
distribution costs. 

(a) A variability and apportionment of • 
funds. FNS shall make funds available 
to States for storage and distribution 
costs of commodities distributed under 
this part. The funds will be provided on 
an annual basis for each of the fiscal 
years ending September 30.1984 and 
September 30.1985. Each State shall 


receive a funding apportionment based 
on the formula defined in 9 251.3(c). 

(b) Uniform Federal Assistance 
Regulations . Funds provided under this 
section shall be subject to the 
Department’s regulations issued under 7 
CFR Part 3015. 

(c) Payment to States. (1) Funds under 
this section shall be made available by 
means of U.S. Treasury Department 
checks or letters of credit in favor of the 
appropriate State agency. All funds will 
he released by the Department to the 
State agency responsible for emergency 
feeding organizations. The State agency 
shall use any funds received without 
delay in accordance with paragraph (d) 
of this section. (2) Upon notification by 
the FNSRO that an agreement has been 
entered into in accordance with 

9 251.2(c) of this part. FNS shall issue a 
grant award pursuant to FNS Instruction 
407-3 (Grant Award Process), and 
promptly make funds available to each 
State agency within the State's 
apportionment either through issuance 
of a letter of credit or a U.S, Treasury 
check pursuant to submission of the SF- 
270. Request for Advance or 
Reimbursement. State agencies shall 
receive funds through a letter of credit if 
program payments are more than 
$120,000 for the year. In general, funds 
will be made available to State agencies 
on a reimbursement basis. Advance 
payments to State agencies will be 
available for emergency feeding 
organizations which have demonstrated 
their need for advance payments. (3) 
Each State agency shall return to FNS 
any funds made available under this 
section which are unobligated as of the 
end of the fiscal year for which they 
were made available. Such return shall 
be made as soon os practicable but in 
no event later than 30 days following 
demand made by FNS. 

(d) Use of Funds. (l)(i) Each State 
agency shall make available at least 20 
percent of the apportionment it receives 
in any fiscal year under paragraph (a) of 
this section for payment of the actual 
local storage and distribution coats 
incurred by emergency feeding 
organizations, (ii) The remaining amount 
of the apportionment may be used for 
State storage and distribution costs 
related to emergency feeding 
organizations. (2) State agencies shall 
not make advance payments to 
emergency feeding organizations in 
amounts in excess of 35 percent of any 
projected payments to such 
organizations as estimated by the State 
(3) In no case shall payments to 
emergency feeding organizations under 
(1) of this paragraph exceed 5 percent of 
the value of commodities distributed 
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under this part in any fiscal year by 
such emergency feeding organizations. 

{251.9 Miscellaneous provisions. 

(a) Records. (1) State agencies and 
emergency feeding organizations shall 
maintain records to document the 
receipt disposal and inventory of 
commodities received under this part in 
accordance with requirements of 
S 250.6(r) of this chapter. (2) In addition 
to maintaining financial records in 
accordance with 7 CFR Part 3015, State 
agencies which receive funds under this 
part shall maintain records to document 
that the amount of funds paid to 
emergency feeding organizations for the 
actual storage and distribution costs 
incurred by any emergency feeding 
organization does not exceed 5 percent 
of the value of commodities distributed 
bv such organizations in accordance 


with 5 251.8(dJ(3) of this part. State 
agencies shall ensure that emergency 
feeding organizations maintain records 
as required by this paragraph. 

fb) Commodities not income. In 
accordance with section 208 of Pub. L 
98-8, as amended, and notwithstanding 
any provision of law, commodities 
distributed under this part shall not be 
considered income or resources for any 
purposes under any Federal, State, or 
local law. 

(c) Nun-Discrimination. There shall be 
no discrimination in the distribution of 
foods donated under this part because 
of race, color, national origin, sex. age. 
or handicap. 

(d) Prohibition on sale or other 
disposal in commercial channels. In 
accordance with section 205(b) of Pub. 

L 96-8. as amended, except as 


otherwise provided in paragraph 
251.4(d) of this part, none of the 
commodities distributed under this part 
shall be sold or otherwise disposed of in 
commercial channels in any form. 

(e) Relationship to the Food Stomp 
Program. In accordance with section 
205{a) of Pub. L 98-6. as amended, 
section 4(b) of the Food Stamp Act of 
1977 does not apply with respect to the 
distribution of commodities to 
households under this part. 

(Catalog of Federal Domestic Assistance No. 
10.550) 

(Sec 210(a), Pub. L 98-8, as amended) 

Dated: December 12,1983. 

Hubert E. I^ard, 

Administrator. 
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DEPARTMENT OF JUSTICE 
28 CFR Part 39 
(Order No. 1041-83) 

Enforcement of Nondiscrimination on 
the Basis of Handicap In Department 
of Justice Programs 

AGENCY: Department of Justice. 
action: Notice of proposed rulemaking. 

summary: This proposed regulation 
provides for the enforcement of section 
504 of the Rehabilitation Act of 1973, as 
amended, which prohibits 
discrimination on the basis of handicap, 
as it applies to programs or activities 
conducted by the Department of Justice. 
date: To be assured of consideration, 
comments must be in writing and must 
be received on or before April 18.1984. 
Comments should refer to specific 
sections in the regulation. 
addresses: Comments should be sent 
to: Stewart B. Oneglia, Chief. 
Coordination and Review Section. Civil 
Rights Division. U.S. Department of 
Justice. Rulemaking Docket 004, P.O. 

Box 1019. Washington. D.C. 20013. 

Comments received will be available 
for public inspection in Room 854 of the 
HOLC Building, 320 First Street, N.W. f 
Washington. D.C from 9:00 A.M. to 5:00 
P.M., Monday through Friday except 
legal holidays. Copies of this notice arc 
available on tape for those with 
impaired vision. They may be obtained 
at the above address. 

FOR FURTHER INFORMATION CONTACT: 
John L Wodatch, Deputy Chief. 
Coordination and Review Section. Civil 
Rights Division, U.S. Department of 
(ustice. Washington. D.C. 20530: (202) 
724-2227 (Voice) or 724-7678 (TDD): or 
Irene Bowen, Supervisor}' Attorney. 
Handicap Unit. Coordination and 
Review Section, Civil Rights Division, 
U.S. Department of justice. Washington. 
D.C 20530; (202) 724-2245 (Voice) or 
724-7678 (TDD). These are not toll free 
numbers. 

SUPPLEMENTARY INFORMATION: 
Background 

The purpose of this proposed rule is to 
provide for the enforcement of section 
504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 794), as it applies to 
programs and activities conducted by 
the Department of Justice. As amended 
by the Rehabilitation, Comprehensive 
Services, and Developmental 
Disabilities Amendments of 1978 (Sec. 
119. Pub. L 95-602. 92 Stat. 2982). section 
504 of the Rehabilitation Act of 1973 
states that: 


No otherwise qualified handicapped 
individual in the United States. * * * ahalL 
solely by reason of his handicap, be excluded 
from the participation in, be denied the 
benefits of. or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance or under any 
pragma! or activity conducted by any 
Executive agency or by the United States 
Pasta! Service. The head of each each agency 
shall promulgate such regulations as may be 
necessary to carry out the amendments to 
this section mode by the Rehabilitation, 
Comprehensive Services, and Developmental 
Disabilities Act of 1978. Copies of any 
proposed regulation shall be submitted to 
appropriate authorizing committees of the 
Congress, and such regulation may take 
effect on earlier than the thirtieth day after 
the date on which such regulation is so 
submitted to such committees, 

(29 U.S.C 794) (amendment italicized). 

The substantive nondiscrimination 
obligations of the agency, as set forth in 
this proposed rule, are identical, for the 
most part, to those established by 
Federal regulations for programs or 
activities receiving Federal Financial 
assistance. See 28 CFR Part 41 (section 
504 coordination regulation for federally 
assisted programs). This general 
parallelism is in accord with the intent 
expressed by supporters of the 1978 
amendment in floor debate, including its 
sponsor. Rep. James M. Jeffords, that the 
Federal Government should have the 
same section 504 obligations as 
recipients of Federal financial 
assistance. 124 Congressional Record 
13.901 (1978) (remarks of Rep. Jeffords); 
124 Congressional Record E2868. E2870 
(daily ed. May 17.1978) id.: 124 
Congressional Record 13.897 (remarks of 
Rep. Brademas); id. at 38,552 (remarks of 
Rep. Sarasin). 

This regulation is an adaptation of a 
prototype prepared by the Department 
under Executive Order 12250 (45 FR 
72995. 3 CFR. 1980 Comp., p. 298) and 
distributed to Executive agencies on 
April 15, 1983. 

This regulation has been reviewed by 
the Equal Employment Opportunity 
Commission under Executive Order 
12067 (43 FR 28967. 3 CFR. 1978 Comp., 
p. 200). 

It is not a major rule within the 
meaning of Executive Order 12291 (46 
FR 13193. 3 CFR. 1981 Comp., p. 127) and 
therefore a regulatory impact analysis 
has not been perpared. 

This regulation does not have an 
impact on small entities. It is not. 
therefore, subject to the Regulator}' 
Flexibility Act (5 U.S.C. 601-612). 

Section-By-Section Analysis 

Section 39.101 Purpose . 

Section 39.101 states the purpose of 
the proposed rule, which is to effectuate 


section 119 of the Rehabilitation, 
Comprehensive Services, and 
Developmental Disabilities 
Amendments of 1978, which amended 
section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the 
basis of handicap in programs or 
activities conducted by Executive 
agencies or the United States Postal 
Service. 

Section 39.102 Application . 

The proposed regulation applies to all 
programs or activities conducted by the 
agency. 

Section 39.103 Definitions. 

“Agency." For purposes of this 
regulation "agency" means the 
Department of (ustice. 

"Assistant Attorney General." 
"Assistant Attorney General" refers to 
the Assistant Attorney General, Civil 
Rights Division. United States 
Department of Justice. 

"Auxiliary aids." The term "auxiliary 
aids" means services or devices that 
enable persons with impaired sensory, 
manual, or speaking skills to have an 
equal opportunity to participate in and 
enjoy the benefits of the agency's 
programs or activities. The definition 
provides examples of commonly used 
auxiliary aids. Although auxiliary aids 
are required explicitly only by 
} 39.160(a)(1), they may also be 
necessary to meet other requirements of 
the regulation. 

"Complaint Adjudication Officer." 
"Complaint Adjudication Officer" refers 
to the Complaint Adjudication Officer 
designated by the Assistant Attorney 
General. 

"Complete complaint." The definition 
of "complete complaint" enables the 
agency to determine the beginning of its 
obligation to investigate a complaint 
{see 5 39.170(f) and (g)). 

"Facility." The definition of "facility’ 
is similar to that in section 504 
coordination regulation for federally 
assisted programs, 28 CFR 41.3(f), except 
that the term "rolling stock or other 
conveyances" has been added and the 
phrase "or interest in such property" has 
been deleted to clarify its coverage. The 
term "facility" is used in S 39.150 and 
5 39.170(e). 

"Handicapped person." The definition 
of "handicapped person" is a shortened 
version of the definition appearing in the 
section 504 coordination regulation for 
federally assisted programs (28 CFR 
41.31). In the interest of brevity, 
examples of handicapping conditions 
appearing under the term "physical or 
mental impairment" are deleted. 
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’'Official" or ’‘Responsible Official" 
refers to the Director of Equal 
Employment Opportunity for the 
Department of justice, with 
responsibilities for administration of the 
Equal Employment Opportunity Program 
within the Department. The Assistant 
Atfomey General for Administration 
has been designated as the Director of 
Equal Employment Opportunity for the 
Department of Justice. 28 CFR 42.2(a). 
Qualified handicapped person." The 
f.mtion of “qualified handicapped 
person" is a revised version of the 
definition appearing in the section 504 
i a ordination regulation for federally 
assisted programs (2B CFR 41.32). 

Subparagraph (1) deviates from 
• Mating regulations for federally 
assisted programs because of 
intervening court decisions. It defines 
“qualified handicapped person" with 
regard to any program under which a 
person is required to perform services or 
to achieve a level of accomplishment. In 
such programs a qualified handicapped 
person is one who can achieve the 
purpose of the program without 
modifications in the program that would 
result in a fundamental alteration in its 
nature. This definition reflects the 
decision of the Supreme Court in 
Southeastern Community College v. 

Davis, 442 U.S. 397 (1979). In that case, 
the Court ruled that a hearing-impaired 
applicant to a nursing school was not a 
‘ qualified handicapped person" because 
her hearing impairment would prevent 
her from participating in the clinical 
training portion of the program. The 
Court found that, if the program were 
modified so as to enable the respondent 
to participate (by exempting her from 
the clinical training requirements), "she 
would not receive even a rough 
equivalent of the training a nursing 
program normally gives." hi at 410. It 
hIso found that “the purpose of [the] 
program was to train persons who could 
serve the nursing profession in all 
customary ways." id. at 413. and that the 
respondent would be unable, because of 
her hearing impairment, to perform some 
functions expected of a registered nurse. 
It therefore concluded that the school 
was not required by section 504 to make 
such modifications that would result in 
“a fundamental alteration in the nature 
of the program." Id. at 410. 

We have incorporated the Court's 
language in the definition of ’ qualified 
handicapped person" in order to make 
clear that such a person must be able to 
participate in the program offered by the 
agency. The agency is required to make 
modifications in order to enable a 
handicapped applicant to participate, 
hut is not required to offer a program of 


a fundamentally different nature. The 
test is whether, with appropriate 
modifications, the applicant can achieve 
the purpose of the program offered; not 
whether the applicant could benefit or 
obtain results from some other program 
that the agency does not offer. Although 
the revised definition allows exclusion 
of some handicapped people from some 
programs, it requires that a handicapped 
person who is capable of achieving the 
purpose of the program must be 
accommodated, provided that the 
modifications do not fundamentally 
alter the nature of the program. 

For programs or activities that do not 
fall under the first subparagraph, 
subparagrahh (2) adopts the existing 
definition of “qualified handicapped 
person" with respect to services (28 CFR 
41.32(b)) in the coordination regulation 
for programs receiving Federal financial 
assistance. Under his definition, a 
qualified handicapped person is a 
handicapped person who meets the 
essential eligibility requirements for 
participation in the program or activity, 

"Respondent." "Respondent" refers to 
the organizational unit in which a 
complainant alleges that discrimination 
occurred. 

“Section 504." This definition makes 
clear that, as used in this regulation, 
"section 504" applies only to programs 
or activities conducted by the agency 
and not to programs or activities to 
which it provides Federal financial 
assistance. 

Section 39. IIO Self-evaluation. 

The agency shall conduct a self- 
evaluation of its compliance with 
section 504 within one year of the 
effective date of this regulation. The 
process shall include consultation with 
interested persons, including 
consultation with handicapped persons 
or organizations representing 
handicapped persons. The self- 
evaluation requirement is present in the 
existing section 504 coordination 
regulation for programs or activities 
receiving Federal financial assistance 
(28 CFR 41.5(b)(2)). Experience has 
demonstrated the self-evaluation 
process to be a valuable means of 
establishing a working relationship with 
handicapped persons that promotes 
both effective and efficient 
implementation of section 504. 

Section 39.130 General prohibitions 
against discrimination. 

Section 39.130 is an adaptation of the 
corresponding section of the section 504 
coordination regulation for programs or 
activities receiving Federal financial 
assistance (28 CFR 41.51). 


Paragraph (a) restates the 
nondiscrimination mandate of section 
504. The remaining paragraphs in 
§ 39.130 establish the general principles 
for analyzing whether any particular 
action of the agency violates this 
mandate. These principles serve as the 
analytical foundation for the remaining 
sections of the regulation. Whenever the 
agency has violated a provision in any 
of the subsequent sections, it has also 
violated one of the general prohibitions, 
found in ( 39.13a When there is no 
applicable subsequent provision, the 
general prohibitions stated in this 
section apply 

Paragraph (b) prohibits overt denials 
of equal treatment of handicapped 
persons. Thus, the agency may not. 
solely because the person is disabled, 
refuse to provide a handicapped person 
with an equal opportunity to participate 
in or benefit from its program. Such 
blatantly exclusionary practices often 
result from the use of irrebuttable 
presumptions that absolutely exclude 
certain classes of disabled persons (e.g, 
epileptics. hearing-impaired persons, 
persons with heart ailments) from 
participation in programs or activities 
without regard to an individual’s actual 
ability to participate. Use of an 
irrebuttable presumption is permissible 
only when in all cases a physical 
condition by its very nature would 
prevent an individual from meeting the 
essential eligibility requirements for 
participation in the activity in question. 

Section 504, however, prohibits more 
than fust the most obvious denials of 
equal treatment It is not enough to 
admit persons in wheelchairs to a 
program if the facilities In which the 
program is conducted are inaccessible. 
Subparagraph (b) (l)(tii), therefore, 
requires that the opportunity to 
participate or benefit afforded to a 
handicapped person be as effective as 
that afforded to others. The later 
sections on program accessibility 
(55 39.150-39.151) and communications 
(5 39.160) are specific applications of 
this principle. 

Despite the mandate of paragraph (d) 
that the agency administer its programs 
and activities in the most integrated 
setting appropriate to the needs of 
qualified handicapped persons, 
subparagraph (b)(l)(iv). in conjunction 
with paragraph (d). permits the agency 
to develop separate or different aids, 
benefits, or services when necessary to 
provide handicapped persons with an 
equal opportunity to participate in or 
benefit from the agency’s programs or 
activities. Subparagraph (b)(l)(iv) 
requires that different or separate aids, 
benefits, or services be provided only 
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when necessary to ensure that the aids, 
benefits, or services are as effective as 
those provided to others. Even when 
separate or different aids, benefits, or 
services would be more effective, 
subparagraph (b)(2) provides that a 
qualified handicapped person still has 
the right to choose to participate in the 
program that is not designed to 
accommodate handicapped persons. 

Subparagraph (b)(l)(v) prohibits the 
agency from denying a qualified 
handicapped person the opportunity to 
participate os a member of a planning or 
advisory board. 

Subparagraph (b)(l)(vi) prohibits the 
agency from limiting a qualified 
handicapped person in the enjoyment of 
any right, privilege, advantage, or 
opportunity enjoyed by others receiving 
any aid, benefit, or service. 

Subparagraph (b)(3) prohibits the 
agency from utilizing criteria or methods 
of administration that deny 
handicapped persons access to the 
agency's programs or activities. The 
phrase “criteria or methods of 
administration" refers to official written 
agency policies and the actual practices 
of the agency. This subparagraph 
prohibits both grossly exclusionary 
policies or practices and nonessential 
policies and practices that are neutral 
on their face, but deny handicapped 
persons an effective opportunity to 
participate. 

Subparagraph (b)(4) specifically 
applies the prohibition enunciated in 
8 39.130(b)(3) to the process of selecting 
sites for construction of new facilities or 
existing facilities to be used by the 
agency. Subparagraph (b)(4) does not 
apply to construction of additional 
buildings at an existing site. 

Subparagraph (b)(5) prohibits the 
agency, in the selection of procurement 
contractors, from using criteria that 
subject qualified handicapped persons 
to discrimination on the basis of 
handicap. 

Subparagraph (b)(6) prohibits the 
agency from discriminating against 
qualified handicapped persons on the 
basis of handicap in the granting of 
licenses or certification. A person is a 
"qualified handicapped person," with 
respect to licensing or certification. if he 
or she can meet the essential eligibility 
requirements for receiving the license or 
certification (see 8 39.103). 

In addition, the agency may not 
establish requirements for the programs 
or activities of licensees or certified 
entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. For example, 
the agency must comply with this 
requirement when establishing safety 
standards for the operations of 


licensees. In that case the agency must 
ensure that standards that it 
promulgates do not discriminate against 
the employment of qualified 
handicapped persons in on 
impermissible manner. 

Subparagraph (b)(6) does not extend 
section 504 directly to the programs or 
activities of licensees or certified 
entities themselves. The programs of 
activities of Federal licensees or 
certified entities are not themselves 
federally conducted programs or 
activities nor are they programs or 
activities receiving Federal financial 
assistance merely by virtue of the 
Federal license or certificate. However, 
as noted above, section 504 may affect 
the content of the rules established by 
the agency for the operation of the 
program or activity of the licensee or 
certified entity, and thereby indirectly 
affect limited aspects of their 
operations. 

Paragraph (c) provides that programs 
conducted pursuant to Federal statute or 
Executive order that are designed to 
benefit only handicapped persons or a 
given class of handicapped persons may 
be limited to those handicapped 
persons. 

Section 39.140 Employment. 

Section 39.140 prohibits 
discrimination on the basis of handicap 
in employment by Executive agencies. 
This regulation is in accord with a 
recent decision of the Fifth Circuit that 
holds that, despite the resulting overlap 
of coverage with section 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 

791), Congress intended section 504 to 
cover the employment practices of 
Executive agencies. The court also held 
that in order to give effect to both 
section 504 and section 501, the 
administrative procedures of section 501 
must be followed in processing section 
504 complaints. Prewitt v. United States 
Postal Service. 602 F.2d 292 (5th Cir. 
1961). 

Consistent with that decision, this 
section provides that the standards, 
requirements, and procedures of section 
501 of the Rehabilitation Act as 
established in regulations of the Equal 
Employment Opportunity Commission 
(EEOC) at 29 CFR Part 1613, shall be 
those applicable to employment in 
federally conducted programs or 
activities. In addition to this section. 

8 39.170(b) of this regulation specifies 
that the agency will use the existing 
EEOC procedures to resolve allegations 
of employment discrimination. 
Responsibility for coordinating 
enforcement of Federal laws prohibiting 
discrimination in employment is 
assigned to the EEOC by Executive 


Order 12067 (3 CFR. 1978 Comp., p. 206). 
Under this authority, the EEOC 
establishes government-wide standard* 
on nondiscrimination in employment on 
the basis of handicap. 

Section 39.150 Program accessibility : 
Existing facilities . 

This regulation adopts the program 
accessibility concept found in the 
existing section 504 coordination 
regulation for programs or activities 
receiving Federal financial assistance 
(28 CFR 41.56-41,58). with certain 
modifications. Thus. 8 39.150 requires 
that the agency's program or activity, 
when viewed in its entirety, be readily 
accessible to and usable by 
handicapped persons. The regulation 
also makes clear that the agency is not 
required to make each of its existing 
facilities accessible (8 39.150(a)(1)). 
However. 8 39.150. unlike 28 CFR 41.66- 
41.57, places explicit limits on the 
agency's obligation to ensure program 
accessibility (8 39.150(a)(2)). 

Subparagraph (a)(2) generally codifies 
recent case law that defines the scope <>f 
the agency's obligation to ensure 
program accessibility. This 
subparagraph provides that in meeting 
the program accessibility requirement 
the agency is not required to take any 
action that would result in a 
fundamental alteration in the nature of 
its program or activity or in undue 
financial and administrative burdens A 
similar limitation is provided in 
8 39.160(e). This provision is based on 
the Supreme Court's holding in 
Southeastern Community College v. 
Davis . 442 U.S. 397 (1979), that section 
504 does not require program 
modifications that result in a 
fundamental alteration in the nature of a 
program, and on the Court's statement 
that section 504 does not require 
modifications that would result in 
"undue financial and administrative 
burdens." 442 U.S. at 412. Since Davis 
circuit courts have applied this 
limitation on a showing that only one of 
the two "undue burdens" would be 
created as a result of the modification 
sought to be imposed under section 504 
See, e.g., Dopico v. Goldschmidt. 687 
F.2d 644 (2d Cir. 1982); American Public 
Transit Association v. Lewis (APTA). 

655 F.2d 1272 (D.G Cir. 1981). Thus, in 
APTA the United States Court of 
Appeals for the District of Columbia 
Circuit applied the Davis language and 
invalidated the section 504 regulations 
of the Department of Transportation. 

The court in APTA noted “that at some 
point a transit system's refusal to take 
modest, affirmative steps to 
accommodate handicapped persons 
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might well violate section 504. But 
DOTs rules do not mandate only 
modest expenditures. The regulations 
require extensive modifications of 
existing systems and impose extremely 
heavy financial burdens on local transit 
authorities." 655 F.2d at 127a 

The inclusion of subparagraph (a)(2) is 
an effort to conform the agency's 
regulation implementing section 504 to 
the Supreme Court's interpretation of 
the statute in Davis as well as to the 
decisions of lower courts following the 
Davis opinion. ThiB subparagraph 

Knowledges, in light of recent case 
law, that in some situations, certain 
.iccommodations for a handicapped 
person may so alter an agency's 
program or activity, or entail such 
extensive costs and administrative 
burdens that the refusal to undertake 
th» accommodations is not 
diM.riminatory. The failure to include 
such a provision could lead to judicial 
invalidation of the regulation or reversal 
of a particular enforcement action taken 
pursuant to the regulation. 

Thin subparagraph, however, does not 
establish an absolute defense; it does 
not relieve the agency of all obligations 
to handicapped persons. Although the 
agency is not required to take actions 
that would result in a fundamental 
alteration in the nature of a program or 
activity or in undue financial and 
‘KlmmistraUve burdens, it nevertheless 
must take any other steps necessary to 
ensure that handicapped persons 
receive the benefits aiul services of the 
federally conducted program or activity. 

Paragraph (b) seta forth a number of 
means by which program accessibility 
may be achieved, including redesign of 
equipment, reassignment of services to 
accessible buildings, and provision of 
aides. In choosing among methods, the 
agency shall give priority consideration 
to those that will be consistent with 
provision of services in the most 
integrated setting appropriate to the 
n«eds of handicapped persons. 

Structural changes in existing facilities 
® re required only when there is no other 
feasible way to make the agency's 
program accessible. The agency may 
comply with the program accessibility 
requirement by delivering services at 
alternate accessible sites or making 
home visits as appropriate. 

Paragraphs (c) and (d) establish time 
periods for complying with the program 
accessibility requirement. As currently 
required for federally assisted programs 
jy CFR 41.57(b). the agency must 
^ , dn y necessary structural changes 
tn facilities as soon as practicable, but 
;? no event later than three years after 
|he effective date of this regulation. 

' structural modifications are 


required, a transition plan shall be 
developed within six months of the 
effective date of this regulation. Aside 
from structural changes, all other 
necessary steps to achieve compliance 
shall be taken within sixty days. 

Section 39.151 Program accessibility: 
New construction and alterations. 

Overlapping coverage exists with 
respect to new construction under 
section 504. section 502 of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 792). and the Architectural 
Barriers Act of 1968. as amended (42 
U.S.C. 4151-4157). Section 39.151 
provides that those buildings that are 
constructed or altered by. on behalf of. 
or for the use of the agency shall be 
designed, constructed, or altered to be 
readily accessible to and usable by 
handicapped persons in accordance 
with 41 CFR 101-19.600 to 101.607. This 
standard was promulgated pursuant to 
the Architectural Barriers Act of 1968, as 
amended (42 U.S.C 4151-4157). We 
believe that it is appropriate to adopt 
the existing Architectural Barriers Act 
standard for section 504 compliance 
because new and altered buildings 
subject to this regulation are also 
subject to the Architectural Barriers Act 
and because adoption of the standard 
will avoid duplicative and possible 
inconsistent standards. 

Existing buildings leased by the 
agency after the effective date of this 
regulation are not required to meet the 
new construction standard. They are 
subject, however, to the requirements of 
S 39.15a 

Section 39.160 Communications . 

Section 39.160 requires the agency to 
take appropriate steps to ensure 
effective communication with personnel 
of other Federal entities, applicants, 
participants, and members of the public. 
These steps shall include procedures for 
determining when auxiliary aids are 
necessary under { 39.160(a)(1) to afford 
a handicapped person an equal 
opportunity to participate in, and enjoy 
the benefits of. the agency's program or 
activity. They shall also include an 
opportunity for handicapped persons to 
request the auxiliary aids of their 
choice. This expressed choice shall be 
given primary consideration by the 
agency (5 39.160(a)(l)(i)). The agency 
shall honor the choice unless it can 
demonstrate that another effective 
means of communications exists or that 
use of the means chosen would not be 
required under i 39.180(e). That 
paragraph limits the obligation of the 
agency to ensure effective 
communication in accordance with 
Davis and the circuit court opinions 


interpreting it (see supra preamble 
§ 39.150(a)(2)). Unless not required by 
5 39.160(e), the agency shall provide 
auxiliary aids at no cost to the 
handicapped person. 

In some circumstances, a notepad and 
written materials may be sufficient to 
permit effective communication with a 
hearing-impaired person. In many 
circumstances, however, they may not 
be. participant where the hearing- 
impaired applicant or participant is not 
skilled in spoken or written language. 
Then, a sign language interpreter nay be 
appropriate. For vision-impaired 
persons, effective communication might 
be achieved by several means, including 
readers and audio recordings. In 
general the agency intends to make 
clear to the public (1) the 
communications services it offers to 
afford handicapped persons an equal 
opportunity to participate in or benefit 
from its program or activities, (2) the 
opportunity to request a particular mode 
of communication, and (3) the agency's 
preferences regarding auxiliary aids if it 
can demonstrate that several different 
modes are effective. 

The agency shall ensure effective 
communication with vision-impaired 
and hearing-impaired persons involved 
in hearings conducted by the agency. 
Auxiliary aids must be afforded where 
necessary to ensure effective 
communication at the proceedings. If 
sign language interpreters are necessary, 
the agency may require that it be given 
reasonable notice prior to the 
proceeding of the need for an 
interpreter. Moreover, the agency need 
not provide individually prescribed 
devices, readers for personal use or 
study, or other devices of a personal 
nature (§ 39.160(a)(l)(ii). For example, 
the agency need not provide eyeglasses 
or hearings aids to applicants or 
participants in its programs. Similarly, 
the regulation does not require the 
agency to provide wheelchairs to 
persons with mobility impairments. 

While each agency is required to 
provide auxiliary aids for handicapped 
persons where necessary, the agency 
may coordinate with other agencies or 
offices occupying the same building to 
implement this requirement. For 
example, one agency can obtain a TDD 
and share it with the other agencies or 
offices provided that such coordination 
is adequate to ensure effective 
communication with hearing-impaired 
persons. Otherwise, it would be 
necessary to provide additional TDD's. 
At any rate, an agreement with another 
agency does not relieve the agency from 
its responsibility to furnish aids where 
necessary. 
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Paragraph (b) requires the agency to 
provide information to handicapped 
persons concerning accessible services, 
activities, and facilities. For example, 
the Department of Justice has taken 
steps to make known the availability of 
its Sensory Assistance Center, a service 
center and training facility for sight- 
impaired attorneys employed by the 
Federal Government. It contains state- 
of-the-art electronic devices, such as 
reading machines and talking computer 
terminals, for use by sight-impaired 
attorneys in reading, writing, and legal 
research. 

Paragraph (c) requires the agency to 
provide signage at inaccessible facilities 
that directs users to locations with 
information about accessible facilities. 

Paragraph (d) requires the agency to 
take appropriate steps to provide 
handicapped persons with information 
regarding their section 504 rights under 
the agency's programs and activities. 
Methods of providing this information 
include, for example, the publication of 
information in handbooks, manuals, and 
pamplets that are distributed to the 
public to describe the agency's programs 
and activities; the display of informative 
posters in service centers and other 
public places; or the broadcast of 
information by television or radio. 

Section 39.170 Compliance Procedures. 

Paragraph (a) specifies that 
paragraphs (c) through (1) of this section 
establish the procedures for processing 
complaints other than employment 
complaints. Paragraph (b) provides that 
the agency will process employment 
complaints according to procedures 
established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

Paragraph (c) vests in the Responsible 
Official the responsibility for the overall 
management of the 504 compliance 
program. 

"Responsible Official*' or "Official." 
as defined in { 39.103, refers to the 
Director of Equal Employment 
Opportunity, who is designated us the 
official responsible for coordinating 
implementation of compliance 
procedures set forth in i 39.170. Thu 
definition of "Official" includes other 
Department Officials to whom authority 
has been delegated by the Official. The 
Assistant Attorney General for 
Administration has been designated as 
the Director of Equal Employment 
Opportunity for the Department. 

It should be emphasized that, although 
one person has responsibility both for 
administering the Equal Employment 
Opportunity Program for the Department 
and for coordinating implementation of 


the compliance procedures under this 
part, the procedures for cam. ing out 
these responsibilities are different. The 
Official would follow the procedures for 
enforcing equal employment 
opportunity, as set forth in 29 CFR 
1613.701-1613.710, only for complaints 
alleging employment discrimination (See 
i 39.170(b)). Other complaints would be 
processed under the procedures in 
i 39.170. Authority for processing 
complaints of employment 
discrimination has been delegated to 
Equal Employment Opportunity Officers 
in some Department components, and it 
is expected that authority for enforcing 
this part will be similarly delegated. 

Subparagraphs (d) (1) and (3) provide 
that any person who believes that he. 
she. or a specific class of persons has 
been discriminated against may file a 
complaint within 180 days from the date 
of the alleged discrimination. The 
Official may extend the time limit when 
the complainant shows good cause. 

Good cause could be found if. for 
example. (1) the complainant mistakenly 
filed with the wrong agency and was not 
informed of the mistake within the 180 
days; or (2) the complainant could not 
reasonably be expected to know of the 
act or event said to be discriminatory. 

The Federal Bureau of Prisons has 
established an Administrative Remedy 
Procedure for handling grievances of 
inmates of Federal penal institutions (28 
CFR Part 542). This procedure allows an 
inmate to file a formal written complaint 
with the Warden of the Institution or 
with the Regional Director. Decisions of 
the Warden must generally be made 
within 15 days and may be appealed to 
the Regional Director. 

The Regional Director has 30 days to 
respond to a complaint and 20 days to 
respond to an appeal. The response of 
the Regional Director may be appealed 
to the General Counsel. While we do not 
believe that these remedies are an 
adequate substitute for the right to an 
independent investigation by a civil 
rights office and appeal to the 
Complaint Adjudication Officer, we 
believe it might be appropriate to 
require inmates to exhaust these 
procedural remedies before filing a 
complaint with the Official. The time 
period for filing with the Official would 
be extended by the time spent 
exhausting these remedies. This 
requirement applies only to inmates and 
does not extend to visitors and 
employees. W f e request comments on the 
question of how inmate complaints 
should be handled. 

Subparagraph (d)(2) requires that the 
name and identity of a complainant be 
held in confidence unless he or she 
waives that right in writing and except 


to the extent necessary for compliance 
purposes. 

Complaints may be mailed or 
delivered to the Attorney General, the 
Responsible Official, or other agency 
officials. Complaints received by any 
agency official other than the 
Responsible Official must be forwarded 
immediately to the Responsible Official 
(subparagraph (d)(4)). 

Paragraph (e) requires the agency to 
send to the Architectural and 
Transportation Barriers Compliance 
Board a copy of any complaint alleging 
that a building or facility subject to the 
Architectural Barriers Act or section 502 
was designed, constructed, or altered In 
a manner that does not provide ready 
access to and use by handicapped 
persons. 

The Official is required to accept ail 
complete complaints over which the 
agency has jurisdiction (S 39.170(f)(1))* If 
the Official determines that the agency 
does not have jurisdiction over a 
complaint, the Official shall promptly 
notify the complainant and make 
reasonable efforts to refer the complain! 
to the appropriate entity of the Federal 
government (§ 39.170(f)(3)). 

If a complaint is not complete when it 
is filed, the Official must notify the 
complainant within 30 days that 
additional information is needed. The 
complainant must furnish the necessary 
information within 30 days of receipt of 
the notice, or the complaint will be 
dismissed without prejudice. Filing an 
incomplete complaint within 180 days 
from the date of the alleged 
discrimination satisfies the requirement 
of subparagraph (d)(3), but the time 
frames governing the Official's other 
obligations to process the complaint 
(see, eg.. $ 39.170(g)(1), { 39.170(h)) do 
not begin to operate until the Official 
receives a complete complaint. 

Within 180 days of receipt of the 
complete complaint, the Official is to 
investigate the complaint, attempt an 
informal resolution, and. if informal 
resolution is not achieved, issue a letter 
of preliminary findings ($ 39.170(h)). 
Within the time limit, the Official should 
make every effort to achieve informal 
resolution whenever possible. 

Paragraph (h) requires that the 
Official's letter be sent to the 
complainant and respondent, and that it 
contain findings of fact and conclusions 
of law , the relief granted if 
discrimination is found, and notice of 
the right to appeal. If neither party files 
an appeal from the letter of preliminary 
findings within 30 days after receipt of 
the letter, the letter will constitute the 
final decision of the agency (5 39,170(i|l 
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The regulation provides that a party 
may appeal the Official's letter of 
preliminary findings to the Complaint 
Adjudication Officer (CAOJ. In addition, 
the proposal expands on the 
Department's prototype regulation by 
providing an opportunity for a hearing 
before an adminsitrative law judge 
IALJ). The ALj would make a 
recommended decision to the CAO. who 
would make the final agency decision. 
The purpose of the hearing is to provide 
a forum in which the complainant or 
respondent can have an opportunity to 
be heard, confront witnesses, and 
present evidence so that an 
«dminis trative law judge can issue a 
r commended decision that is well- 
reasoned and justified on the basis of 
the evidence presented. 

It would be expected that an 
opportunity for a hearing before an AL| 
would assure more impartiality or the 
Appearance of more impartiality than a 
decision made by one agency official 
concerning other officials of the same 
Agency. It would also be expected that 
agency decisions based on a hearing 
record would more likely survive later 
judicial review. 

On the other hand, a more 
streamlined procedure without the 
opportunity for a hearing would ensure 
more rapid agency decisions on 
complaints. As a result, complainants 
could obtain agency relief more quickly 
in those instances where they prevailed 
We seek comment on the merits of 
hi lowing the opportunity for a hearing. 

We also seek comment on the 
appropriateness of providing for an 
appeal by either the complainant or 
respondent Would it be more 
appropriate to allow the complainant 
but not the respondent to appeal? 

Under the proposal another person or 
organization would be allowed to 
participate as a third party or amicus 
curiae if the ALJ determines that the 
petitioner has a legitimate interest in the 
proceedings, that participation will not 
unduly delay the outcome, and that 
petitioner's participation may contribute 
materially to the dispostiion of the 
proceedings. 

Under paragraph (I). the Complaint 
Adjudication Officer renders a final 
Agency decision after appeal without a 
nearing or after a hearing. The 
Complaint Adjudication Officer directs 
appropriate remedial action if 
djscrimtoatioln is found. The Complaint 

judication Officer's decision will 
involve rerviewing the entire file, 
including the investigation report 
Preliminary findings, and, if a hearing 
Wd * held, the hearing record and 
^commended decision of the 
administrative law judge. If it U the 


decision of the CAO to reject or modify 
the recommended decision of the judge, 
the reasons for the rejection or 
modification will be put in writing and 
made part of the decision ($ 39.170(1)(!)). 
The decision shall be made within 60 
days of receipt of the complaint file or 
the hearing record. 

List of Subjects in 28 CFR Part 39 

Blind. Civil rights. Deaf, Disabled. 
Discrimination against handicapped. 
Equal educational opportunity. Equal 
employment opportunity. Federal 
buildings and facilities. Handicapped, 
Nondiscrimination. Physically 
handicapped. 

By the authority vested In me as 
Attorney General by 28 U.S.C. 509, 510, 5 
U.S.C. 301. and section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 

794). and for the reasons set forth in the 
preamble. Chapter I of title 28 of the 
Code of Federal Regulations is proposed 
to be amended by adding a new Part 39 
as follows: 

PART 39—ENFORCEMENT OF 
NONDISCRIMINATION ON THE BASIS 
OF HANDICAP IN PROGRAMS OR 
ACTIVITIES CONDUCTED BY THE 
DEPARTMENT OF JUSTICE 

See 

39.101 Purpose. 

39.102 Application. 

39.103 Definitions. 

39104-39.109 (Reserved) 

39110 Self-evaluation. 

39.111-39129 (Reserved) 

39.130* General prohibitions against 
discrimination. 

39.131-39.139 (Reserved) 

39.140 Employment 
39.141-39.149 (Reserved! 

39.150 Program Accessibility: Existing 
facilities. 

38.151 Program accessibility: New 
construction and alterations. 

39.152-39.159 (Reserved) 

39.100 Communications. 

39.101-39169 (Reserved) 

39.170 Compliance procedures. 

39.171-39.990 (Reserved) 

Authority. 29 US.C 794. 

$39,101 Purpose. 

The purpose of this part It to 
effectuate section 119 of the 
Rehabilitation, Comprehensive Services 
and Developmental Disabilities 
Amendments of 1978, which amends 
section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the 
basis of handicap in programs or 
activities conducted by Executive 
agencies or the United States Postal 
Service. 


$ 39.102 Application. 

This part applies to all programs or 
activities conducted by the agency. 

$39,103 Definitions. 

For purposes of this part, the term— 

“Agency” means the Department of 
Justice. 

“Assistant Attorney General” means 
the Assistant Attorney General. Civil 
Rights Division. United States 
Department of justice. 

“Auxiliary aids” means services or 
devices that enable persons with 
impaired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in. and enjoy the benefits of. 
programs or activities conducted by the 
agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers. Braided materials, 
audio recordings, telecommunications 
devices, and other similar services and 
devices. Auxiliary aids useful for 
persons with impaired hearing include 
telephone handset amplifiers, 
telephones, compatible with hearing 
aids, telecommunications devices for 
deaf persons fTDD’s). interpreters, 
notetakers. written material^, and other 
similar services and devices. 

“Complaint Adjudication Officer” 
means the Complaint Adjudication 
Officer appointed by the Assistant 
Attorney General for Civil Rights. 

"Complete complaint” means a 
written statement that contains the 
complainant's name and address and 
describes the agency's action in 
sufficient detail to inform the agency of 
the nature and date of the alleged 
violation of section 504. It shall be 
signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf of 
classes shall describe or identify (by 
name, if possible) the alleged victims of 
discrimination. 

“Facility” means all or any portion of 
buildings, structures, equipment, roads, 
walks, parking lots, rolling stock or 
other conveyances, or other real or 
personal property. 

"Handicapped person” means any 
person who has a physical or mental 
impairment that substantially limits one 
or more major life activities, has a 
record or such an impairment, or is 
regarded as having such an impairment. 

As used in this definition, the phrase: 

(1) “Physical or mental impairment” 
includes— 

(i) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
Neurological; musculoskeletal; special 
sense organs; respiratory, including 
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Bpeech organs; cardiovascular 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin: and 
endocrine; or 

(ii) Any mental or psychological 
disorder, such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(2) ‘Major life activities'* includes 
functions such as caring for one's self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "I las a record of such an 
impairment" means has a history of. or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) "Is regarded as having an 
impairment" means— 

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but is treated 
by the agency as constituting such a 
limitation; 

(ii) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 
the attitudes of others toward such 
impairment; or 

(iil) Mas none of the impairments 
defined in paragraph (1) of this 
definition but is treated by the agency 
as having such an impairment 

"Official" or "Responsible Official" 
means the Director of Equal 
Employment Opportunity for the 
Department of Justice or his or her 
designee. 

’ Qualified handicapped person" 
means— 

(1) With respect to any agency 
program or activity under w'hlch a 
person is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the 
essential eligibility requirements and 
who can achieve the purpose of the 
program or activity without 
modifications In the program or activity 
that would result in a fundamental 
alteration in its nature; and 

(2) With respect to any other program 
or activity, a handicapped person who 
meets the essential eligibility 
requirements for participation in. or 
receipt of benefits from, that program or 
activity. 

"Respondent" means the 
organizational unit in which a 
complainant alleges that discrimination 
occurred. 

"Section 504" means section 504 of the 
Rehabilitation Act of 1973 (Pub. L 93- 
112. 07 Stat. 394 (29 U.S.C. 794)). as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L 93-518, 88 


Stat. 1617). and the Rehabilitation. 
Comprehensive Services, and 
Developmental Disabilities 
Amendments of 1978 (Pub. L 95-602, 92 
Stat. 2955). As used in this part, section 
504 applies only to programs or 
activities conducted by Executive 
agencies and not to federally assisted 
programs. 

§§39.104-30.109 (Reserved) 

§39.110 Sett-evaluation. 

Within one year of the effective date 
of this part, the agency shall conduct, 
with the assistance of interested 
persons, including handicapped pt?rsons 
or organizations representing 
handicapped persons, a self-evaluation 
of its compliance with section 504. 

§§39.111-39.129 (Reserved) 

§ 39.130 General prohibitions against 
discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be 
excluded from participation in. be 
dented the benefits of. or otherwise be 
subjected to discrimination under any 
program or activity conducted by the 
agency. 

(b) (1) The agency, in providing any 
aid. benefit, or service, may not directly 
or through contractual, licensing, or 
other arrangements, on the basis of 
handicap— 

(t) Deny a qualified handicapped 
person the opportunity to participate in 
or benefit from the aid. benefit or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that afforded 
others; 

(iii) Provide a qualified handicapped 
person with an aid. benefit, or service 
that is not as effective in affording equal 
opportunity to obtain the same result, to 
gain the sarm? benefit, or to reach the 
same level of achievement as that 
provided to others; 

(iv) Provide different or separate aid. 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to o\beh 
unless such action is necessary to 
provide qualified handicapped persons 
with aids, benefits, or services that are 
as effective os those provided to others; 

(v) Drny a qualified handicapped 
person that opportunity to participate as 
a member of planning or advisory 
boards; or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment of 
any right, privilege, advantage, or 
opportunity enjoyed by others receiving 
the aid. benefit, or service. 


(2) The agency may not deny a 
qualified handicapped person the 
opportunity to participate in programs or 
activities that are not separate or 
different, despite the existence of 
permissibly separate or different 
programs or activities. 

(3) The agency may not directly or 
through contractual or other 
arrangements, utilize criteria or methods 
of administration the purpose or effect 
of which would— 

(i) Subject qualified handicapped 
persons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially Impair 
accomplishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not. in 
determining the site or location of a 
facility, make selections the purpose or 
effect of which would— 

(i) Exclude hundicapped persons from, 
deny them the benefits of. or otherwise 
subject them to discrimination under 
any program or activity conducted by 
the agency; or 

(ii) Defeat or substantially impair the 
accomplishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified 
handicapped persons to discrimination 
on the b*ai* of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that are 
licensed or certified by the agency are 
not. themselves, covered by this port. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a progr itn 
limited by federal statute or Executive 
order to handicapped persons or the 
exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Executive 
order to a different class of handicapped 
persons is not prohibited by this part 

(d) The agency shall administer 
programs and activities in the most 
integrated setting appropriate to the 
needs of qualified handicapped persons 
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fif 39.131-.13* |Reserved) 

§ 39.140 Emptoyment 

No qualified handicapped person 
shall, on the basis of handicap, be 
subjected to discrimination in 
i mployment under any program or 
activity conducted by the agency. The 
definitions, requirements, and 
procedures of section 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 
791). as established in 29 CFR Part 1613, 
shall apply to employment in federally 
conducted programs or activities. 

5) 39.141-39 149 (Reserved! 

5 39.150 Program accessibility: Existing 

facilities. 

(a) General 1 The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities 
accessible to and usable by 
handicapped persons; or 

(2| Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in the 
nature of a program or activity or in 
undue financial and administrative 
burdens. If an action would result in 
such an alteration or such burdens, the 
agency shall take any other action that 
would not result in such an alteration or 
such burdens but would nevertheless 
ensure that handicapped persons 
receive the benefits and services of the 
program or activity. 

fb) Methods . The agency may comply 
vyith the requirements of this section 
through such means as redesign of 
equipment, reassignment of services to 
accessible buildings, assignment of 
aides to beneficiaries, home visits, 
delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new 
facilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities readily 
icnessible to and usable by 
handicapped persons. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in making 
alterations to existing buildings, shall 
meet accessibility requirements to the 
extent compelled by the Architectural 
Barriers Act of 1968, as amended (42 

S C. 4151-4157), and any regulations 
‘tnplementing it. In choosing among 
available methods for meeting the 
requirements of this section, the agency 
*hal! give priority to those methods that 
*>der programs and activities to qualified 


handicapped persons in the most 
integrated setting appropriate. 

(c) Time period for compliance. The 
agency shall comply with the obligations 
established under this section within 
sixty days of the effective date of this 
part except that where structural 
changes in facilities are undertaken, 
such changes shali be made within three 
years of the effective date of this part, 
but in any event as expeditiously as 
possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program 
accessibility, the agency shall develop, 
within six months of the effective date 
of this part, a transition plan setting 
forth the steps necessary to complete 
such changes. The plan shall be 
developed with the assistance of 
interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
made available for public insjtection. 

The plan shall, at a minimum— 

(1) Identify physical obstacles in the 
agency's facilities that limit the 
accessibility of its programs or activities 
to handicapped persons; 

(2) Describe in detail the methods that 
will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the 
steps necessary to achieve compliance 
with this section and. if the time period 
of the transition plan is longer thun one 
year, identify steps that will be taken 
during each year of the transition 
period; 

(4) Indicate the official responsible for 
implementation of the plan; and 

(5) Identify the persons or groups with 
whose assistance the plan was 
prepared. 

5 39.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by. on 
behalf of. or for the use of the agency 
shall be designed, constructed, or 
altered so as to be readily accessible to 
and usable by handicapped persons. 

The definitions, requirements. Hnd 
standards of the Architectural Barriers 
Act. 42 U.S.G 4151-4157, as established 
in 41 CFR 101-19.600 to 101.607. apply to 
buildings covered by this section. 

§4 39.152-39.159 [Reserved] 

§ 39.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communication 
with applicants, participants, personnel 
of other Federal entities, and members 
of the public 


(1) The agency shall furnish 
appropriate auxiliary aids where 
necessary to afford a handicapped 
person an equal opportunity to 
participate in, and enjoy the benefits of, 
a program or activity conducted by the 
agency. 

(1) In determining what type of 
auxiliary aid is necessary, the agency 
shall give primary consideration to the 
requests of the handicapped person, 

(ii) The agency need not provide 
individually prescribed devices, readers 
for personal use or study, or other 
devices of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunications devices 
for deaf persons (TDD's) or equally 
effective telecommunication systems 
shall be used. 

(b) The agency shall ensure that 
interested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, 
activities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its 
inaccessible facilities, directing users to 
a location at which they can obtain 
information about accessible facilities. 
The international symbol for 
accessibility shall be used at each 
primary entrance of an accessible 
facility. 

(d) The agency shall take appropriate 
steps to provide handicapped persons 
with information regarding their section 
504 rights under the agency's programs 
or activities. 

(e) This section does not require the 
agency to take any action that it can 
demonstrate would result in a 
fundamental alteration in the nature of a 
program or activity or in undue financial 
and administrative burdens, if an action 
required to comply with this section 
would result in such an alteration or 
such burdens, the agency shall take any 
other action that would not result in 
such an alteration or such burdens but 
would nevertheless ensure that, to the 
maximum extent possible, handicapped 
persons receive the benefits and 

serv ices of the program or activity. 

§§39.161-39.169 I Reserved I 

§ 39.170 Compliance procedures. 

(a) Applicability. Except as provided 
in paragraph (b) of this section, this 
section applies to all allegations of 
discrimination on the basis of handicap 
in programs or activities conducted by 
the agency. 

(b) Employment complaints . The 
agency shall process complaints atleging 
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violations of section 504 with respect to 
employment according to the procedures 
established in 29 CFR Part 1613 pursuant 
to section 501 of the Rehabilitation Act 
of 1973 (29 U.S.C. 791). 

(c) Responsible Official. The 
Responsible Official shall coordinate 
implementation of this section. 

(d) Filing a complaint 

(1) Who may file. 

(1) Any person who believes that he or 
she or any specific class of persons has 
been subjected to discrimination 
prohibited by this part may file a 
complaint with the Official. 

(ii) Before filing a complaint under this 
section, an inmate of a Federal penal 
institution must exhuust the Bureau of 
Prisons Administrative Remedy 
Procedure as set forth in 28 CFR Part 
542. 

(2) Confidentiality. The Official shall 
hold in confidence the identity of any 
person submitting a complaint, unless 
the person submits written authorization 
otherwise, and except to the extent 
necessary to carry out the purposes of 
this part, including the conduct of any 
investigation, hearing, or proceeding 
under this part 

(3) When to file. Complaints shall be 
filed within 180 days of the alleged act 
of discrimination, except that 
complaints by inmates of Federal penal 
institutions shall be filed within 180 
days of the final administrative decision 
of the Bureau of Prisons under 28 CFR 
Part 542. The Official may extend this 
time limit for good cause shown. For 
purposes of determining when a 
complaint is timely filed under this 
subparagraph, a complaint mailed to the 
agency shall be deemed filed on the date 
it is postmarked. Any other complaint 
shall be deemed filed on the date it is 
received by the agency. 

(4) How to file. Complaints may be 
delivered or mailed to the Attorney 
General, the Responsible Official, or 
agency officials. Complaints should be 
sent to the Director for Equal 
Employment Opportunity. U.S. 
Department of Justice, 10th and 
Pennsylvania Avenue. NW., Room 1232, 
Washington, D.C. 20530. If any agency 
official other than the Official receives a 
complaint, he or she shall forward the 
comptaint to the Official immediately. 

(ej Notification to the Architectural 
and Transportation Barriers 
Compliance Board. The agency shall 
promptly send to the Architectural and 
Transportation Barriers Compliance 
Board a copy of any complaint alleging 
that a building or facility that is subject 
to the Architectural Barriers Act of 1968, 
as amended (42 U.S.C. 4151-1157). or 
section 502 of the Rehabilitation Act of 
1973, as amended (29 U.S.G 792). is not 


readily accessible to and usable to 
handicapped persons. The agency shall 
delete the identity of the complainant 
from the copy of the complaint. 

(f) Acceptance of complaint 

(1) The Official shall accept a 
complete complaint that is filed in 
accordance with paragraph (c) of this 
section and over which the agency has 
jurisdiction. The Official shall notify the 
complainant and the respondent of 
receipt and acceptance of the complaint. 

(2) If the Official receives a complaint 
that is not complete, he or she shall 
notify the complainant, within 30 days 
of receipt of the incomplete complaint, 
that additional information is needed. If 
the complainant fails to complete the 
complaint within 30 days of receipt of 
this notice, the Official shall dismiss the 
complaint without prejudice. 

(3) If the Official receives a comploint 
over which the agency does not have 
jurisdiction, the Official shall promptly 
notify the complainant and shall make 
reasonable efforts to refer the complaint 
to the appropriate Government entity. 

(g) In vcstigotion/Conciliation. 

(1) Within 180 days of the receipt of a 
complete complaint, the Official shall 
complete the investigation of the 
comploint, attempt informal resolution, 
and. if no informal resolution is 
achieved, issue a letter of preliminary 
findings. 

(2) The Official may require agency 
employees to cooperate in the 
investigation and attempted resolution 
of complaints. Employees who are 
required by the Official to participate in 
any investigation under this section 
shall do so as part of their official duties 
and during the course of regular duty 
hours. 

(3) The Official shall furnish the 
complainant and the respondent a copy 
of the investigative report promptly after 
receiving it from the investigator and 
provide the complainant and respondent 
with an opportunity for informal 
resolution of the complaint. 

(4) If a complaint is resolved 
informally, the terms of the agreement 
shall be reduced to writing and made 
part of the complaint file, with a copy of 
the agreement provided to the 
complainant and respondent. The 
written agreement may include a finding 
on the issue of discrimination and shall 
describe any corrective action to which 
the complainant and respondent have 
agreed, 

(h) Preliminary findings. If an 

informal resolution of the complaint is 
not reached, the Official shall, within 
180 days of receipt of the complete 
complaint, notify the complainant, the 
respondent, and the Complaint 
Adjudication Officer of the results of the 


investigation in a letter sent by certified 
mail, return receipt requested, and 
containing— 

(1) Preliminary findings of fact and 
conclusions of law; 

(2) A description of a remedy for each 
violation found; 

(3) A notice of the right of the 
complainant and respondent to appeal 
to the Complaint Adjudication Officer, 
and 

(4) A notice of the right of the 
complainant and respondent to request 
a hearing. 

(i) Filing an appeal. 

(1) Notice of appeals to the 
Complainant Adjudication Officer, with 
or without a request for hearing, shall be 
filed by the complainant or the 
respondent with the Responsible 
Official within 30 days of receipt from 
the Official of the letter required by 
paragraph fh) of this section. 

(2) If a timely appeal without a 
request for hearing is filed by a party— 

(i) Any other parly may file a written 
request for a hearing within the time 
limit specified in paragraph (i)(l) of this 
section or within 10 days of the date on 
which the first timely appeal without a 
request for hearing was filed, whichever 
is later. 

(ii) If no party requests a hearing, the 
Responsible Official shall promptly 
transmit the notice of appeal and 
investigative record to the Complaint 
Adjudication Officer. 

(3) If neither party files an appeal to 
the Complaint Adjudication Officer 
within the time prescribed in paragraph 
(i)(l) of this section, the letter of 
preliminary findings shall become the 
final agency decision on the complaint 
at the expiration of that time. 

(j) Acceptance of appeal. The 
Complaint Adjudication Officer shall 
accept and process any timely appeal 

(k) Hearing. 

(l) Upon a timely request for a 
hearing, the Responsible Official shall 
appoint an administrative law judge to 
conduct the hearing. The administrative 
law judge shall issue a notice to all 
parties specifying the date, time, and 
place of the scheduled hearing. The 
hearing shall be held no earlier than 15 
days after the notice is issued and no 
later than GO days after the request for * 
hearing is filed, unless all parties agree 
to a different date. 

(2) The complainant and respondent 
shall be parties to the hearing. Any 
interested person or organization may 
petition to become a party or amicus 
curiae. The administrative law judge 
may, in his or her discretion, grant such 
a petition if. in his or her opinion, the 
petitioner has a legitimate interest in the 
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proceedings and the participation will 
not unduly delay the outcome and may 
contribute materially to the proper 
disposition of the proceedings. 

( 3 ) The hearing, decision, and any 
Administrative review thereof shall be 
conducted in conformity with 5 U.S.C. 
554-557 (sections 5-6 of the 
Administrative Procedure Act) and in 
accordance with such rules of procedure 
as are proper (and not inconsistent with 
this section) relating to the conduct of 
the hearing: giving of notices subsequent 
to those provided for in paragraph (h) of 
this section: taking of testimony, 
exhibits, arguments, and briefs: requests 
for findings; and other related matters. 
The parties shall be entitled to introduce 
%ll relevant evidence on the issues as 
stated in the notice for hearing or as 
determined by the administrative law 
judge. 

(4) Technical rules of evidence shall 
not apply to hearings conducted 
pursuant to this paragraph, but rules or 
principles designed to assure production 
of the most credible evidence available 
and to subject testimony to cross- 
examination shall be applied by the 
administrative law judge whenever 
reasonably necessary. The 
administrative law judge may exclude 
irrelevant, immaterial or unduly 
repetitious evidence. All documents and 
other evidence offered or taken for the 
record shall be open to examination by 
the parties and opportunity shall be 
given to refute facts and arguments 
advanced on either aide of the issues. A 
transcript shall be made of the oral 
evidence except to the extent the 
substance thereof is stipulated for the 
record. All decisions shall be based 
upon the hearing record. 
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(5) The costs involved in the 
appearance of witnesses in the hearing 
shall be allocated as follows: 

(i) Persons employed by the agency 
shall, upon request to the agency by the 
administrative law judge, be made 
available to participate in the hearing 
ans shall be on official duty status for 
this purpose. They shall not receive 
witness fees. 

(ii) Employees of other Federal 
agencies called to testify at a hearing 
shall at the request of the 
administrative law judge and with the 
approval of the employing agency, be on 
official duty status during any period of 
absence from normal duties caused by 
their testimony, and shall not receive 
witness fees. 

(Hi) The fees and expenses of other 
persons called to testify at a hearing 
shall be paid by the party requesting 
their appearance. 

(iv) The administrative law judge may 
require the agency to pay travel 
expenses necessary for the complainant 
to attend the hearing. 

(v) The respondent shall pay the 
required fees for the administrative law 
judge and court reporter, and all other 
expenses except those specifically 
allocated to the complainant, an 
intervening party, or an amicus curiae. 

(6) The administrative law judge shall 
submit in writing proposed findings of 
fact, conclusions of law. and remedies to 
the Complaint Adjudication Officer 
within 30 days after receipt of the 
hearing transcripts, or within 30 days 
after the conclusion of the hearing if no 
transcript is made. 

(1) Decision . 

(1) The Complaint Adjudication 
Officer shall make the decision of the 
agency based on information in the 
complaint file and. if a hearing is held. 
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on the hearing record. The decision shall 
be made within 60 days of receipt of the 
complaint file or hearing record. If the 
Complaint Adjudication Officer 
determines that he or she needs 
additional information from any party, 
he or she shall request the information 
and provide the other party or parties an 
opportunity to respond to that 
information. The Complaint 
Adjudication Officer shall have 60 days 
from receipt of the additional 
information to make the decision on the 
appeal. The Complaint Adjudication 
Officer shall transmit his or her decision 
by letter to the parties. The decision 
shall set forth the findings, remedial 
action required, ond reasons for the 
decision. If the decision is based on a 
hearing record, it shall adopt, reject, or 
modify the decision that was 
recommended by the administrative law 
judge. If the decision is to reject or 
modify the recommended decision, the 
decision letter shall set forth In detail 
the specific reasons for the rejection or 
modification. 

(2) Any respondent required to take 
action under the terms of the decision of 
the agency shall do so promptly. The 
Official or Complaint Adjudication 
Officer, as appropriate, may require 
periodic compliance reports specifying: 

(i) The manner in which compliance 
with the provisions of the decision has 
been achieved: 

(ii) The reasons any action required 
by the final decision has not yet been 
taken: and 

(iii) The steps being taken to ensure 
full compliance. 

§§39.171-39.999 IReserved) 

William French Smith. 

Attorney Gene ml. 

(FR Doc. 12-lS-tX *45 un] 

MLUMQ COOC 4410-01-* 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Parts 400. 405. 408, 409. 418. 
420. 421. and 489 

Medicare Program; Hospice Care 

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
action: Final rule. 

summary: These regulations Implement 
section 122 of Pub. L 97-248. the Tax 
Equity and Fiscal Responsibility Act of 
1982, that provides coverage for hospice 
care for terminally ill Medicare 
beneficiaries who elect to receive care 
from a participating hospice. The 
regulations establish eligibility 
requirements and reimbursement 
standards and procedures, define 
covered services, and delineate the 
conditions a hospice must meet to be 
approved for participation in the 
Medicare program. 

EFFECTIVE DATE: November 1.1983. 

FOR FURTHER INFORMATION CONTACT: 
Coverage and Eligibility: Thomas Hoyer 
(301) 594-9446; 

Conditions of Participation: Samuel 
Kidder (301) 597-5909; and 
Reimbursement: Bernard Tmffer (301) 
597-1300. 

SUPPLEMENTARY INFORMATION: 

1. Background 

Hospice care is an approach to 
treatment that recognizes that the 
impending death of an individual 
warrants a change in focus from 
curative care to palliative care. 

The goal of hospice care is to help 
terminally ill individuals continue life 
with minimal disruption in normal 
activities while remaining primarily in 
the home environment. A hospice uses 
an interdisciplinary approach to deliver 
medical, social, psychological, 
emotional, and spiritual services through 
the use of a broad spectrum of 
professional and other care-givers with 
the goal of making the individual as 
physically and emotionally comfortable 
as possible. 

The hospice experience in the United 
States has placed emphasis on home 
care. It offers physician services, 
specialized nursing services, and other 
forms of care in the home in order to 
enable the terminally ill individual to 
remain at home in the company of 
family and friends as long as possible. 
Inpatient hospice settings have been 
used when the individual*s pain and 
symptoms must be closely monitored in 
order to be controlled, when medical 


intervention is required to control pain 
or palliate symptoms, or when the 
family needs a rest from the tedium and 
stress involved in caring for the 
individual (respite care). 

Section 122 of the Tax Equity and 
Fiscal Responsibility Act (TEFRA) of 
1982 (Pub. L 97-248. enacted on 
September 3.1982) expanded the scope 
of Medicare benefits by authorizing 
coverage for hospice care for terminally 
ill beneficiaries. Congress enacted this 
benefit with a "sunset" provision so the 
hospice benefit will be available only 
from November 1.1983 through 
September 30.1988. 

The principal changes enacted by 
section 122 of TEFRA that provide for 
hospice care are contained in sections 
1812.(a)(4) and (d). 1813(a)(4). 1814(a)(8) 
and (I), 1816(e)(5) and 1861(dd) of the 
Social Security Act (Act). 

On August 22,1983. we published a 
proposed rule (NPRM) regarding hospice 
care (48 FR 38146). The proposal elicited 
over 200 comments from the public. The 
provisions of the proposed rule, the 
major comments received, and the 
changes in response to those comments 
as well as additional changes are 
discussed below. 

II. Provisions of the Proposed Rule 

The August 22,1983 publication 
proposed the implementation of the 
statutory inclusion of hospice care as a 
covered benefit under Medicare Pail A. 
The NPRM proposed beneficiary 
eligibility requirements including the 
statutory requirement that the 
beneficiary be deemed to have waived 
most other Medicare benefits as a 
consequence of electing hospice care. 
The NPRM specified that the hospice 
benefit would cover the following items 
and services as hospice care: nursing 
care, medical social serv ices, 
physicians* services, counseling 
services, short term inpatient care, 
medical appliances and supplies 
(including drugs and biologicals for 
palliation and management of 
symptoms), home health aide and 
homemaker serv ices, and physical 
therapy, occupational therapy and 
speech-language pathology. It also 
specified proposed conditions a hospice 
must meet to be approved for 
participation in the Medicare program. 
Many of these conditions are required 
by statute. Others reflect conditions that 
we believe are necessary to assure the 
health and safety of hospice patients 
(for example, the requirement for a 
nurse coordinator to monitor the plan of 
care). 

The NPRM proposed a reimbursement 
system for hospices based on 
prospectively determined rates. That is. 


hospices would be paid at a 
predetermined rate for each day on 
which a beneficiary is under the care of 
the hospice. Four rates were proposed 
based on the type and intensity of 
services furnished to the beneficiary on 
that day. The proposed rule also 
provided that the total Medicare 
payments made during a reporting 
period not exceed a "cap" amount. As 
specified by statute, the cap amount was 
based on the average amount that 
Medicare paid for traditional care 
during the last six months of life far 
Medicare beneficiaries who died of 
cancer. (Congress subsequently 
amended the statutory language 
regarding the cap amount. The new 
provisions of the statute relating to the 
cap amount and the manner in which it 
will be adjusted ore discussed in section 
1 V.D.. below.) Also, in accordance with 
the statute, the NPRM provided that 
hospices may charge beneficiaries a 
coinsurance amount for each drug or 
biological and for each day of inpatient 
respite care. 

The statute authorized the Secretary 
to designate hospice intermediaries ami 
the NPRM designated one intermediary 
per State to serve freestanding hospices. 
The proposal specified that, generally, 
hospices that are based in another 
Medicare provider (for example, a 
hospital or home health agency) would 
be served by the intermediary sen icing 
the parent provider. The exception 
would be a hospice whose parent 
provider deals directly with HCFA. In 
these cases, the hospice would use a 
contract intermediary designated by 
HCFA. 

III. Discussion of Comments 


We received over 200 comments on 
the proposed rule representing the views 
of hospices, hospitals, visiting nurse* 
associations, home health agencies, 
national health organizations. State, 
county and city organizations, hospice 
volunteers and individuals. The 
comments are representative of a broad 
geographical range since they were 
received from 41 Slates and the District 
of Columbia. Generally, the commented 
were pleased that Medicare coverage of 
hospice care had been enacted. The 
main comments received and our 
responses to those comments are 
grouped by subject area and are as 
follows: 

A General Comments 


Comment: Several commenters 
observed that the 30-day comment 
period on the NPRM was not adequate. 

Response: We would have permitted «• 
longer comment period if time had 
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enabled us to do 90 . The need to publish 
a regulation effective November 1.1983. 
made ft necessary to provide for a 
shorter comment period. We note, 
however, that during the comment 
period, we received responses from over 
200 commenters representing a broad 
spectrum of expertise relating to hospice 
car*-. Additionally, we consulted 
extensively in developing the proposed 
regulations. 

B. Definitions 

Comment: Many commenters objected 
to the proposed definition of a hospice 
employee (5 418.3). That section defined 
an employee as an employee within the 
meaning of section 210(j) of the Act or a 
volunteer. If the hospice is a subdivision 
of an agency or organization, the 
hospice employee would be an 
employee of the agency or organization 
who is assigned and works 
“substantially full time" for the hospice 
unit. The commenters had primarily two 
abjections to the definition. Several 
commenters suggested that only paid 
employees be included in the definition 
so that volunteer physicians could retain 
their ability to receive payment under 
Medicare Part 0 (as “attending 
physicians") for the medical care they 
provide to patients they refer to the 
hospice program and to prevent hospice 
liability for volunteers. Several 
commenters objected to the full time 
requirement and recommended that part 
time employment also be accepted. 

Response: We will continue to 
consider a volunteer as an employee of 
the hospice because we believe that this 
provision enables hospices to meet 
various core services requirements 
(including the physician services 
requirements) by using unpaid 
volunteers. We do not believe that 
characterizing volunteers as employees. 
or purposes of these regulations, will in 
f 5f\f al( 0r their legal relationships and 
responsibilities for other purposes. In 
* Edition, it prevents reimbursement in 
press of the cap intended by Congress 
hy requiring that all payments to these 
physicians must flow through the 
hospice as Part A hospice services and 
jjre subject to the hospice cap. We note, 
however, that the manner in which 
hospices will be reimbursed for 
Physician services permits physicians 

0 desire to donate some services and 
0 r ? ce ^ ve payment for the others to do 
i° Under this benefit, the physician 
l*no i$ considered an employee) may 
onate services he or she desires to 
onate (these services are considered 
olunteer services under the regulations) 

. may bill the hospice for the other 
•fcrvfcet. 


We agree that the deletion of the 
phrase “substantially full time“ is 
appropriate and are revising the 
regulations to reflect that change. This 
change will allow parent providers the 
flexibility to allocate and rotate 6taff to 
hospice duties in an efficient manner. 
However, other requirements will 
continue to assure that staff be 
dedicated to hospice tasks and 
appropriately trained. 

Comment: One comm enter suggested 
that the proposed definition of a hospice 
(5 418.3) as “* # * a public agency * * * 
that is primarily engaged in providing 

care to terminally ill individuals. 

could lead to ambiguity and a dilution of 
the quality of care provided. The 
commenter recommended that the 
regulations state that the hospice be 
“exclusively'* engaged in providing care 
to the terminally ill. 

Response: The word “primarily" used 
in this definition was token directly 
from the statutory language In section 
1861(dd)(2) of the Act. We understand 
the commenter's concern but will adhere 
to the statutory language. 

Comment : A number of commenters 
suggested that the term “social worker" 
(} 418.3) Bhould be redefined to require a 
master's degree in social work (MSW). 
The commenters indicate that an MSW 
is considered the appropriate credential 
by a number of national organizations 
and that many State licensure laws 
require an MSW as a condition for 
licensing social workers. 

Response: We are retaining our 
definition as proposed. There is nothing 
in the regulation that prevents a hospice 
from engaging an individual with an 
MSW. Since the regulations require that 
all professional personnel employed by 
the hospice be licensed under State law 
(when there are State licensure 
requirements), higher State educational 
requirements would supersede our 
definition. We believe that the current 
definition enables hospices to meet 
appropriate Medicare requirements 
consistent with State law without 
preventing them from employing social 
workers who are suited to provide either 
medical social or counseling services to 
hospice inpatients. 

C. Duration of Election 

Comment- Several comments related 
to the hospice election periods 
contained in the proposed regulations. 

As specified in the NPRM, an election 
period is one of three periods for which 
an individual may elect to receive 
Medicare coverage of hospice care. The 
periods consist of two 90-day periods 
and one 30-day period that must be used 
in that order (55418.3 and 418.24). One 
suggestion was that the hospice benefit 


be changed to include a total lifetime 
number of days rather than election 
periods. Another suggestion was that 
the 30-day period be used first and a 
final comment suggested that the patient 
should be able to choose whether a 
period is a 30 or 90-day period at the 
time he or she revokes the benefit. 

Response: Both the length of the 
election periods und the sequence in 
which they must be used are statutory 
requirements (section 1812(a)(4) of the 
Act) and we have therefore left this 
provision unchanged. 

Comment : A large number of 
commenters requested clarification of 
the professional and financial 
obligations of a hospice in relation to 
patients who have exhausted their 210 
day 9 of hospice entitlement (5 418.24(c)). 
A variety of interpretations and 
suggestions were advanced. 

Response: The law at section 
18Gl(dd)(2)(D) requires that a hospice 
“not discontinue the hospice care it 
provides with respect to a patient 
because of the inability of a patient to 
pay for such care * • \“ This 
requirement is also reflected in 5 418.80 
of the regulations, which says that a 
hospice may not discontinue or diminish 
care provided to an individual because 
of the individual's inability to pay. Thus, 
when a patient has exhausted Medicare 
hospice coverage, the hospice must 
continue to provide hospice services of 
the same intensity and frequency as if 
benefits had not been exhausted. 

Comment: Several commenters 
suggested that provision should be made 
for hospices to discharge terminally ill 
patients from a hospice program when 
their physical condition or domestic 
circumstances are altered in such a way 
that they would no longer be considered 
acceptable patients under the hospice's 
admission criteria. For example, it was 
suggested that if a hospice has a patient 
who develops unexpectedly the need for 
long-term inpatient care or a patient 
who had upon admission but no longer 
has a primary caregiver, the hospice 
coutd discharge the patient. 

Response: We do not agree with the 
view expressed by these commenters. A 
patient whose circumstances cause him 
or her to desire a different type of care 
may revoke a hospice election. 

However, a hospice may not discharge, 
at its discretion, a patient whose care 
promises to be costly or inconvenient. 
Once a hospice chooses to admit a 
Medicare beneficiary, it may not 
discharge the patient. If the hospice 
finds that the patient is no longer 
terminally ill, the hospice will be unable 
to recertify the patient and the patient 
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will no tooger be eligible for the hospice 

benefit 

D. Certification of Terminal Illness 

Comment: There were a number of 
comments regarding the requirement for 
a physician** certification of the 
terminal dines* (} 416.22). For the first 
90-day period of hospice coverage, the 
proposed regulations required that the 
hospice obtain certifications from a 
hoe pice physician (the medical director 
or the physician member of the 
interdisciplinary group) and the 
individual's attending physician, if the 
individual has an attending physician. 
For the subsequent election periods* the 
proposed regulations required only that 
the hospice obtain certification from a 
hospice physician. In all instances, 
hospices are required to obtain the 
necessary certifications within 2 
calendar days after initiating care. One 
group of commenlers suggested that the 
2 -day period be expanded or that 
telephone certifications be accepted and 
later confirmed in writing or that only 
one of the two required certifications be 
within 2 days w ith the other one 
accepted later. The other group of 
commcnters suggested that the 
attending physician also be required to 
perform recertifications at the start of 
the subsequent election periods- Their 
rationale was that attending physicians 
would help assure the quality of care. 

Response: The requirement that 
certification be accomplished within 2 
days of admission is a statutory 
requirement (section 1814(a)(8) of the 
Act) and we cannot change it- We 
believe that a written certification is the 
only true assurance that the patient's 
condition has been assessed at or before 
the time of admission to a hospice 
program and we have left this 
requirement unchanged as well Proper 
and timely assessment of a patient's 
condition is of critical importance both 
to the hospice, which becomes 
responsible for care of the patient, and 
to the patient, who must have a sound 
basis for choosing palliative rather than 
curative care. We have not accepted the 
suggestion that the attending physician 
be required to make the recertifications 
required by the law because the law 
clearly distinguishes between the initial 
certification and recertifications and 
only requires the attending physician to 
participate in the initial certification. 

We do not believe that certifications 
and recertifications relate to quality 
assurance. They are simply 
determinations as to the patient's 
medical prognosis, not the plan of care 
or the type of treatment actually 
received. 


£ Election Statement 

Comment: We received a large 
number of comments concerning the 
proposal to require the terminally ill 
individual wishing to receive hospice 
care under the Medicare hospice benefit 
to personally sign an election statement 
(§§ 418.24 and 416.2b). Almost without 
exception, the commenlers apposed the 
requirement. As proposed in the NPRM. 
the election statement would be the 
means by which an individual elects to 
receive hospice care. It includes the 
individual's acknowledgment of 
terminal illness and the waiver of 
certain other Medicare benefits. The 
commenters fell that the proposal 
discriminated against those terminally 
ill individuals who (often because of 
their terminal illness) are mentally 
incapable of acknowledging these 
factors or physically unable to sign an 
election statement, as well as 
discriminating against the families of 
these individuals. We received various 
suggested alternatives from commenters 
including the recommendations that we 
permit the following individuals to sign 
the election statement on behalf of the 
terminally ill individual: family 
members, a significant other, a legal 
guardian, an individual with the power 
of attorney, or an individual designated 
by a living will (some State laws 
recognise these documents as an 
acceptable indication of an incompetent 
patient's preference). Other commenters 
suggested that we also permit 
representatives to revoke a hospice 
election when they believe the patient 
requires curative care. 

Response: We recognize that there is 
a need to permit some flexibility in the 
proposed requirement to assure access 
to hospice services by all individuals 
who need them. However, we continue 
to be concerned that this critical choice 
not be made on a patient's behalf 
without safeguards to his or her right to 
continued Medicare coverage of 
curative care. In the final regulations we 
are indicating that when a patient is 
mentally unable to make the derision 
concerning a hospice election statement, 
a change of election or a revocation, 
someone other than the patient may do 
so when authorized in accordance with 
Stute law. 

Similarly, in cases where a physical 
disability (for example, blindness or 
stroke) prevents a competent patient 
from writing a signature, the derision to 
elect hospice may be written by 
someone else to reflect the patient's 
decision in a manner consistent with 
State law. 

Comment: Many commenters 
suggested that the requirements 


governing the election be revised to 
avoid the current stipulation that the 
individual acknowledge his or her 
terminal illness (5 416.28). A frequently 
suggested alternative was that we 
require the patient to acknowledge that 
he or she has heen given a full 
understanding of the nature of hospice 
care. 

Response: Wc have accepted these 
comments and made an appropriate 
change in this section of the regulation < 
We have done so because we 
understand that hospice care is a 
process by which a patient who knows 
and accepts the nature of hospice can¬ 
al the beginning of a stay, comes to 
accept the implications associated with 
it Wc agree that it may. under certain 
circumstances, be inappropriate to 
require so explicit an acknowledgement 
of his or her impending death at the time 
of election. However, we expect that the 
full understanding of the nature of 
hospice care provided to the beneficiary 
or representative by the hospice will 
include an explanation that fn electing 
the hospice benefit, palliative care is 
being elected In lieu of curative care. 

Comment Many commenters asked 
questions and made suggestions 
concerning the provision under which 
the patient who elects hospice care 
waives coverage under Medicare for 
hospice care not provided by or throu^ 
the hospice and any other care related 
to the terminal condition (S 416.24(e)). 
The commenters suggested a more 
detailed definition of what constitute* 
care far a patient's terminal illness or 
related conditions (which is the 
responsibility of the hospice) and what 
constitutes care for unrelated conditions 
(for which out-of-hospice Medicare 
payment may be made]. Some of thest 
commenters suggested that the statutory 
exception permitting continued out-of¬ 
hospice Medicare coverage in 
"exceptional and unusual" 
circumstances could be used by HCFA 
as a means of permitting payment for 
ambulance services or certain 
potentially costly medical services 
needed by a terminally ill patient for the 
palliation or management of his or her 
symptoms. 

Response: As noted in the proposed 
regulation, we believe that the unique 
physical condition of each terminally id 
individual makes it necessary for the$e 
derisions tn be made on a case by case 
basis. It is our general view that the 
waiver required by the law is a broad 
one and that hospices are required to 
provide virtually all the care that is 
needed by terminally ill patients. Tbe 
example that we provided in the 
proposed regulation of a hospice's 
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responsibility to treat a patient for 
pneumonia which developed as a result 
of his or her weakened condition 
reflects this view. 

We note that payment for services, 
including necessary physician services, 
is made to the hospice for all patients; 
and we believe that the cost experience 
of the IICFA demonstration projects 
shows that these related services may 
be provided within the amount 
established by Congress as the cap. 

We recognize that additional claims 
processing guidelines will be needed to 
assure that Medicare intermediaries 
understand the nature of hospice 
coverage and are able to process out-of- 
hospice claims properly. We will be 
preparing those guidelines and issuing 
them to the intermediaries in the near 
future. We do not believe that these 
operational instructions are 
appropriately a part of these regulations. 

Finally, we have not received any 
suggestions for identifying “exceptional 
or unusual circumstances" that 
warranted the inclusion of a specific 
provision in the regulations to 
accommodate them. Most of the 
comments that were made attempted to 
suggest this exception as a means of 
routinely providing non hospice 
Medicare financing for the expense of 
costly services needed by hospice 
patients and we do not view this as an 
appropriate interpretation of the law. 

We agree with the commcnter who 
suggested that this provision should not 
be implemented until we are able to 
identify circumstances appropriate to 
the waiver. 

F Conditions of Participation 

1. General provisions {§ 418.50). 

Comment: Some commenters noted 
that the proposed regulations omitted 
the Federal requirements relating to 
disclosure of ownership information to 
which hospices, as providers within the 
meaning of the Medicare law. ore 
subject. 

Response: We arc including in the 
final regulations the requirement that 
hospices comply with the disclosure of 
ownership requirements specified in 42 
CFR 420.206. 

Comment: Almost all of the 
commenters who addressed the 
standard regarding required services 
suggested that the language mandating 
24-hour a day services be modified to 
indicate specific services which must 
always be available on that basis. They 
noted that some of the services, such as 
physical therapy, and occupational 
therapy and bereavement counseling 
need not be routinely made available on 
a 24-hour a day basis because they may 
generally be provided during the usual 


work day with no disadvantage to the % 
patient. 

Response: Although the statute 
requires that a hospice make all covered 
sen ices available as needed on a 24- 
hour basis (section 1861(dd)(2)(A)(i) of 
the Act), we agree that the availability 
of certain items is especially critical and 
will modify the regulations at $ 418.50(b) 
to enumerate the basic senlces (nursing 
services, physician services, and drugs 
and biologicals) that a hospice must 
routinely make available on a 24-hour a 
day basis. We expect that the physician 
available would be empowered to 
authorize provision of senlces not 
specified in the plan of care (for 
example, provision of emergency 
services or an unanticipated admission 
for Inpatient care). We will continue to 
require that a hospice provide all other 
senices on a 24-hour basis to the extent 
necessary to meet the needs of its 
patients but recognize that this may not 
be a frequent need. 

2 . Governing body (£ 418.52). 

Comment: A number of commenters 

suggested that the requirements for the 
governing body include a requirement 
that the body designate an administrator 
or other individual to be responsible for 
the day to day management of the 
hospice program. 

Response: We believe that the 
suggestion regarding the designation of 
an individual to be responsible for the 
day to day management of the hospice is 
useful and will incorporate the 
requirement in the final regulations at 
S 418.52. We note that this individual 
need not be a physician. 

3. Medical director (£ 418.54). 

Comment: Several commenters 

suggested that the proposed regulations 
assigning responsibility for all of the 
hospice's patient care program to the 
medical director were inappropriate. It 
was noted that a physician is needed 
primarily for the medical component of 
a hospice program not the 
administrative component, and that 
medical direction should be limited to 
this area. 

Response: We agree with this 
suggestion and will modify the 
regulations to require that the medical 
director must assume overall 
responsibility for the medical aspects of 
a hospice's program. We note that this 
change is consistent with the addition of 
a requirement that the governing body 
identify an individual with overall 
responsibility for day to day 
administrative management of the 
hospice program. 

4. Professional management (£ 418.56). 

Comment' Many commenters 

expressed the opinion that the proposed 
requirements governing professional 


management responsibility for arranged- 
for services were overly prescriptive. 
Some commenters even suggested that 
formal agreements should not be 
required and that informal arrangements 
between hospices and institutions, or 
other providers should be accepted. The 
major portion of the comments related 
specifically to inpatient care and dealt 
with the requirement for a written 
agreement (which many commenters did 
not favor), and the requirement that the 
hospice's plan of care govern the 
services provided to the individual. 
Concerns were expressed that situations 
in which a hospice plan of care and an 
individual's attending physician called 
for different approaches to medical 
management would require that an 
inpatient provider make a choice that 
might subject it to malpractice liability. 
Some hospices also expressed the 
concern that detailed written 
agreements could subject them to 
liability when inappropriate care wa9 
furnished in the facility. Finally, 
comments were received that suggested 
that it is not necessary to require the 
hospice to obtain the entire inpatient 
medical record and that a discharge 
summary would be adequate. 

Response: We agree that the proposed 
regulations required some changes. We 
have reorganized the section concerning 
written agreements (§ 418.56(b)) to make 
it clear that all written agreements must 
contain basic provisions that assure that 
the policies of the hoBpice and the 
patient's plan of care are carried out 
Despite the comthents we have received 
concerning the traditional medical 
autonomy of the inpatient provider, we 
believe it is clearly the intent of the law 
that hospice patients be treated 
exclusively in the way prescribed in the 
plan of care established by the hospice 
interdisciplinary group. 

We are also revising the proposed 
standard relating to professional 
management responsibility (5 41&56(c)) 
to require that arranged-for services be 
consistent with the plan of care. We are 
incorporating the proposed requirement! 
for documenting that services were 
provided pursuant to the agreement and 
for appropriate licensed personnel (in 
the NPRM, } 418.56(e) (2) and (3)) in the 
standard for a written agreement at 
§ 418.56(b) and will make it applicable 
to all written agreements instead of 
applicable only to agreements regarding 
inpatient care. We are deleting several 
portions of the proposed section 
regarding inpatient care (§ 418.56(e)) 
and are making two other substantive 
changes. We will modify the 
requirement that the hospice medical 
records contain a record of all inpatient 







SCO 12 Federal Register / Vol. 48, No* 243 / Friday. December 16, 1983 / Rules and Regulations 


services and events to permit the 
hospice (at its discretion) to require only 
a discharge summary from the inpatient 
provider. We will do this because we 
recognize that a hospice may wish to 
evaluate the patient s treatment 
continuously during an inpatient stay by 
means of direct supervision and 
independent written records and may 
not require detailed medical records 
from the provider (containing nursing 
notes, medication orders, etc.) in order 
to complete the patient's file. Hospices 
are still required to maintain a complete 
medical record, however, and must 
obtain the inpatient provider s records if 
they do not maintain records 
themselves. We axe also modifying the 
requirement that makes the hospice 
responsible for "orientation and 
continuing education" of the inpatient 
provider's hospice staff to make it clear 
that we intend the hospice to be 
responsible for "appropriate hospice 
care training" of staff and not routine 
continuing medical education. 

We believe that the liability issue 
raised by the comment era will not result 
in the difficulties anticipated. The 
hospice plan of care, established by the 
interdisciplinary group, must precede 
the provision of any care. While an 
attending physician may participate in 
the development of this plan and 
provide care under it. we expect that the 
hospice interdisciplinary group, the 
attending physician, and the patient will 
have to reach an agreement regarding 
the treatment before services are 
provided. If a patient prefers the type of 
care proposed by the attending 
physician and the hospice's 
inter disciplinary group proposes a 
different mode of care, the patient may 
revoke the hospice election and accept 
treatment from the physician outside the 
hospice benefit. Alternatively, the 
patient may choose to remain in the 
hospice pr rgruro and refuse the 
suggestions of his or her attending 
physician. In either event, we believe 
that the inpatient provider will be 
subject to only one set of orders and will 
not be routinely required to mediate 
conflicts on this issue. 

5. Plan of caw (5 418,58), 

Comment: Commeniers on the section 
relating to the plan of care made two 
basic points. One was that we ought to 
permit some latitude in the section 
governing the establishment of the plan 
of care so that the medical director 
could be represented by a designee (e.g., 
the physician member of the 
inteklisciplinary group). Several 
commenters also attempted to deal with 
the need for a plan of care before 
providing care by suggesting that the 


regulations should provide for a 
"standard" or temporary plan of care 
during the early period of hospice care. 

Response: We accepted the comment 
concerning the use of a designee by the 
medical director and the regulations will 
reflect this change. We would note that 
a plan of care is a changing document, 
however, and that a hospice may choose 
to develop a relatively brief plan of care 
upon admission and revise and update It 
as it gains further information about the 
patient's needs. Therefore, we see no 
need to provide for a separate 
temporary or provisional plan of care. 
On the other hand, we believe that the 
law dearly intends that the plan of care 
for the individual reflect his or her 
individual needs and we do not believe 
it appropriate that hospices use a 
"standard" or pro forma plan of care. 
Thus, we have rejected this suggestion. 

8. Continuation of care (§ 41860), 

Comment A number of commenters 
noted that the requirement for a hospice 
to continue to provide care to a patient 
regardless of his or her ability to pay 
cmild subject a hospice to unanticipated 
financial liability. They suggested that 
this requirement be deleted or that it 
apply only to Medicare beneficiaries. 

Response This is a statutory 
requirement for participation as a 
Medicare hospice and cannot be 
deleted. However, in our review of this 
issue, we have determined, based on the 
legislative history, that it applies only to 
Medicare benefiefaries. 

7. Informed consent (§ 418.62). 

Comment Commenters on the 
informed consent requirement suggested 
that provision should be made for 
consent by an Individual other than the 
patient in cases where the patient is 
unable to give it. Some commenters 
suggested that the informed consent 
instrument used in HCFA's hospice 
demonstration projects should be used 
for this purpose. 

Response: The proposed requirement 
was written to be consistent with the 
proposed policy that an election be 
made only by the patient. As discussed 
in section QIIL. we are modifying the 
regulations to permit someone 
authorized by State law to execute a 
hospice election. Therefore, we are 
accepting these comments and are 
modifying this requirement so that it 
now mandates only that a hospice have 
obtained an informed consent document 
for every patient We have not 
introduced any specific requirements as 
to the content or format of this 
document because we believe that a 
hospice should be able to develop a 
document that embodies its own 
philosophy and approach to treatment 


8 . In-service training (§ 41864), 

Comment Comments on the proposed 

inservice training requirement dealt 
with two issues. First, it was suggested 
that the requirement should also apply 
to contract staff. Second, if was 
suggested that a more comprehensive 
requirement be developed. 

Response: We note that the proposed 
section on professional management 
responsibility required that a hospice 
prov ide necessary hospice care training 
to contract staff in the case of inpatient 
services. We believe that other contract 
staff, because of the nature of their 
skills, will not require specific hospice 
care training beyond the instruction 
inherent in professional management of 
their services by the hospice. We also 
believe that the other requirements of 
these regulations, including the 
requirements for quality assurance, will 
operate to produce the necessary quality 
of care. Therefore, wc have not accepti d 
the suggestion for a more comprehensive 
requirement. In reviewing the 
requirement, however, we noted that the 
current language, which includes a 
requirement for continuing education, 
required clarification. Our intention was 
to include a provision that required the 
hospice to assure that its staff is trained 
adequately in the provision of hospice 
care. Therefore, we have deleted the 
words "continuing education," which 
have a generally accepted connotation 
that is much broader than the training 
we intended. 

9. Quality assurance (§ 41866). 

Comment Commenters on the quality 

assurance requirement suggested that 
the section be augmented with more 
detailed utilization review provisions. A 
few commenters suggested that the 
requirements contained in Medicare's 
home health conditions of participation 
be used as a model. Several cammentt r* 
suggested that an outside party should 
be involved in the activity. There wen? 
also some technical editorial 
suggestions. 

Response: We will make several 
changes in this section to streamline the 
condition and to correct what were 
essentially drafting errors. We have not 
accepted the suggestions for more 
detailed requirements or for the 
involvement of an outside party. We 
believe that the nature of hospice care 
under this benefit, which relies on the 
interdisciplinary group for the 
development of a comprehensive plan of 
care, supervision or provision of the 
care, and continous evaluation and 
revision of the plan of care, is one which 
inherently involves continuous peer 
review. It is the lack of such an 
integrated approach in home health care 
















Federal Register / Vol. 48. No. 243 / Friday. December 16. 1983 / Rules and Regulations 


56013 


that necessitates the more formal 
medical record review requirements 
contained in the conditions of 
p i:t:cipation for home health agencies. 
We believe that the strong statutory 
requirements which make the 
interdisciplinary group accountable for 
designing and reevaluating the plan of 
care will achieve the result we 
anticipate. We also believe that the 
$af»*#uarde built into the survey and 
certification procedures, as well as into 
the claims review process, arc an 
adequate external measure of the 
hospice’s quality assurance mechanism. 
10 . Interdisciplinary group ($418.68). 
Comment: Commenters on the 
interdisciplinary group provision made a 
number of suggestions for expanding 
group membership by adding 
specialized medical personnel, such as 
speech language pathologists and 
pharmacists. It was also suggested that 
the attending physician should be 
permitted to be the physician member of 
the group. Finally, it was suggested that 
the proposed section should ne amended 
to permit a hospice to have more than 
one interdisciplinary group. 

Response: One basic theme 
underlying the comments was that 
participation In the activities of the 
int«*rdisciplinaiy group should not be 
restricted by the regulations to the four 
employee professionals enumerated in 
the regulations and the law. We agree 
with this concept and will modify the 
regulations so that a hospice may 
include other individuals as well as the 
employee physician, nurse, social 
worker, and counselor explicitly 
required by the law. Thus, a hospice 
may involve as many members of the 
care team as it wishes in the group's 
activities. An attending physician may 
also participate in the activities of this 
group; however, unless that physician is 
also an employee of the hospice 
(salaried or volunteer), the law does not 
permit him to serve os the sole physician 
member of the group. Finally, we will 
change the language of the regulations 

I permit the existence of more than one 
interdisciplinary group for most of ihe 
purposes required in the statute. We 
recognize that the size of the buspice 
aiK j number and character of its 
patients may make more than one group 

vis able. However since section 
8 62(dd)(2)fB)(iii) also gives the group a 
Policymaking role not susceptible to 
fragmentation, we have required that a 
| with more than one group 
Agnate a specific group to “establish 
Policies governing such care and 
services.- 

II Volunteers (§ 41B.70). 

Comment: We received a variety of 
imments on volunteers, many of them 


going beyond the contents of the 
regulations to discuss philosophical or 
other considerations. The commenters 
were divided on the main issue: whether 
to set a numerical standard for 
volunteers. There was. however, a clear 
preference for avoiding any numerical 
standard and favoring more subjective 
measures of performance. It was also 
suggested that professional volunteers 
be required to have appropriate 
licensure and that the designation of a 
volunteer coordinator be required. Some 
commenters opposed the basic statutory 
requirements for the recruitment and use 
of volunteers, the maintenance of 
volunteer effort, and the documentation 
of savings. 

Response: W f e are unable to adopt the 
suggestions that statutory requirements 
be deleted. We will however, include a 
requirement for the designation by the 
hospice of a volunteer supervisor. We 
note that, because volunteers are 
considered employees within the 
context of the hospice regulation, the 
licensure requirements in 5 418.72(b) 
also apply to volunteers. We carefully 
considered all the comments concerning 
the use of a numerical standard for 
volunteer effort and concluded that it is 
appropriate for us to include one in the 
final regulation. Accordingly, we are 
requiring that a hospice must document 
and maintain a volunteer staff sufficient 
to provide administrative or direct 
patient care in an amount that, at a 
minimum, equals 5 percent of the total 
patient care hours by all paid hospice 
employees and contract staff. 
Administrative support in this context 
means administrative support of the 
patient care activities of the hospice 
(e.g., clerical duties in the offices of the 
hospice) and not more general support 
activities (e.g^ participation in hospice 
fund raising activities). We will adopt 
this standard for three reasons. First. 
Congress intended minimum 
participation requirements for 
volunteers. Second, our examination of 
preliminary data on the use of 
volunteers In the HCFA hospice 
demonstration project pursuades us that 
this is an achievable goal for all types of 
hospices. Third, hospice groups have 
indicated that a 5 percent standard 
would be acceptable. We note that 
documentation indicating that the 
hospice meets this standard will be 
required at the time of the survey to 
determine that a hospice meets the 
conditions of participation. Additionally, 
we will make several editorial changes 
to simplify and clarify the other 
provisions of this section. 

12. Central clinical records (§418.74). 
Comment': Commenters suggested that 
the provision for clinical records contain 


a further requirement for patient consent 
regarding the release of medical 
information. 

Response: The proposed regulations 
required that the hospice “safeguard the 
clinical record against loss, destruction, 
and unauthorized use." We believe that 
this requirement is adequate and have 
introduced no further requirement. 

13. Core services (§§418.60-418.08). 

Comment: A great many commenters 
discussed the proposed requirement that 
core services, including nursing care, be 
provided directly by hospice employees 
virtually full time. Primarily, these 
commenters argued that this 
requirement will force some coalition 
hospices to change their method of 
operation and that it could make it 
difficult for some organizations to 
become hospices. One commenter 
specifically stated that the requirement 
for direct provision of core services by 
employees could present problems for 
health maintenance organizations which 
obtain all physican care under 
arrangements with other organizations. 
The commenter suggested that an 
exception be made to permit this 
practice. Other commenters argued that 
the requirement for directly providing 
core services would duplicate existing 
nursing staffing requirements at home 
health agencies. Some commenters. on 
Ihe other hand, supported the 
requirement as the means of assuring 
that critical services are provided by 
persons trained and dedicated to 
hospice care. 

Response: Section 1881(dd)(2](A)(ii)(I) 
of the Act. in referring to core services, 
states that a hospice “must routinely 
provide directly substantially all of each 
of the [core] services.” We do not 
believe that this statutory requirement is 
susceptible to a broader interpretation 
than we have given to iL We note that 
the regulations do provide for the use of 
contract staff to perform core services 
when peak patient loads or other 
extraordinary circumstances cause the 
hospice’s staffing needs to exceed 
normal staffing levels. Beyond this 
distinction, we believe a further 
relaxation of the employment 
requirement would make it impossible 
to draw a meaningful distinction 
between core services and arranged for 
services, over which the statute requires 
that the hospice exert professional 
management responsibility. 

Accordingly, we are not modifying the 
provisions in the proposed regulation 
that described it We note that there 
have been several bills introduced in 
Congress to modify this provision. IX the 
law is changed, we will, of course, 
modify these regulations as necessary. 
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14. Medical social services (§ 418.84). 

Comment: A number of commenters 

on the condition of participation 
regarding medical social services 
suggested that the requirement for 
physician direction should be dropped. 

Response: Physician direction of 
medical social services is a statutory 
requirement (section 1061 (dd)(l)(C) of 
the Act) and we are therefore retaining 
it 

15. Physician services (§ 418.86). 

Comment: A number of commenters 

on the condition relating to physician 
services expressed concern about the 
role of the attending physician in 
providing care to the hospice patient. 
They were concerned that the proposed 
requirement that the hospice provide 
directly enough physician services to 
meet the "general medical needs of the 
patients 4 * would lead to the exclusion of 
attending physicians or to the 
duplication of their services. 

Response: We did not intend the 
result suggested by the commenters and 
are revising the regulations to indicate 
that the requirement for the hospice to 
provide care for the general medical 
needs of the hospice patients relates to 
services that are not provided by the 
patient's attending physician. We note, 
atso. that the changes we are making in 
the section relating to the 
interdisciplinary group (see number 10. 
g 416.68. above) will make it clear that 
the attending physician may be 
permitted to participate in the 
deliberations of the group over the 
establishment, evaluation, and 
alteration of the patient's plan of care. 

16. Counseling services (§ 418.88). 

Comment A number of commenters 

suggested that more detailed 
credentialing requirements be 
incorporated Into the condition for 
counseling. For example, we have 
received suggestions that counseling, in 
certain cases, should be permitted only 
when provided by individuals with 
master's or doctor's degrees and with 
specialized training in various 
disciplines. We also received a 
suggestion for revising the definition of 
dietary counseling and a suggestion that 
we specify that we explicitly recognize 
the counseling provided by other 
members of the interdisciplinary group. 

Response: We are adding a standard 
that specifies that counseling may also 
be provided by other members of the 
interdisciplinary group as well 89 other 
qualified professionals as determined by 
the hospice. We are not, however, 
establishing further requirements 
relating to training or certification. We 
believe that it was the intent of 
Congress to make use of the many 
valuable counseling services now 


available to the terminally ill. including 
clergymen and lay persons with 
appropriate experience or training. 
Accordingly, we prefer at this point to 
rely on the hospice to recruit counselors 
who have appropriate education or 
experience, to provide them with any 
additional training that may be 
necessary, and to use them as it deems 
appropriate. We have not revised the 
dietary counseling standard because it 
already requires the use of a qualified 
individual 

17. Home health aide and homemaker 
services (§ 418.94). 

Comment Commenters suggested that 
the requirement for biweekly 
supervisory visits from a registered 
nurse be deleted because it is 
unnecessary in view of the 
interdisciplinary group's continuous 
involvement in monitoring the care 
provided to the patient. Other 
commenters suggested making home 
health aide and homemaker services 
mandatory and also suggested a more 
detailed specification of the duties. 

Response: We are clarifying the 
requirement for biweekly visits to 
indicate that these need not be visits for 
the sole purpose of supervising the home 
health aide9. We note that the duties of 
home health aides are already detailed 
in the regulations which are cross- 
referenced and we do not believe further 
enumeration is necessary. In the case of 
homemaker services, the statute does 
not require on enumeration of duties or 
a training program. We believe that the 
hospice may appropriately determine 
the duties and that it Is not necessary to 
specify these nonmedical tasks in these 
regulations. Finally, we note that home 
health aide and homemaker services are 
a required hospice serv ice whenever 
they are needed by a hospice patient. 

18. Medical supplies (§ 418.961- 

Comment Most of the comments on 

the condition of participation governing 
medical supplies and drugs noted that 
the requirements included in § 418.96 (a) 
through (e) were explicitly suited to 
inpatient settings and could not be used 
in the home setting. Many commenters 
noted that members of a patient's family 
were not among the individuals 
authorized to administer drugs and 
suggested that family members be 
included. 

Response: We agree with the first 
comment and we are revising this 
section to remove the exclusively 
institutional requirements. However, we 
are retaining the general requirements 
that accepted standards of practice be 
observed and the requirements 
regarding the administration of 
pharmaceuticals. As the commenters 
noted, the standard that we-proposed 


regarding the administration of drugs 
did not permit administration by family 
members. The standard, as written, had 
applied to an institutional setting. We 
are adding to the list of individuals whu 
may administer pharmaceuticals any 
other individual in accordance with 
applicable State and local laws. We 
have also required that these individuals 
and each pharmaceutical they are 
authorized to administer must be 
specified in the patient's plan of care. In 
addition, we are specifying that the 
hospice must have a policy for the 
disposal of controlled drugs maintained 
in a patient's home when those drugs 
are no longer needed by the patient. We 
are reluctant to mandate by Federal 
regulations the removal of drugs that are 
the property of an individual from the 
home for purposes of disposal, but under 
the revised standard each hospice is 
free to establish appropriate protocols. 

In the inpatient setting, the appropriate 
pharmacy requirements in the hospital, 
skilled nursing facility (SNF). or 
intermediate care facility (ICF) are 
applicable or. in the case of a 
freestanding hospice, the requirements 
contained at g 418.100(1) apply. 

19. Short term inpatient care 
(§418.98). 

Comment: Most of the commenters 
addressing the condition of participation 
relating to short term inpatient care 
opposed the statutory requirement that a 
hospice maintain for its Medicare 
patients, in the aggregate, a ratio of no 
more than 20 percent of it9 days of care 
on an inpatient basis. Other commenters 
asserted that the freestanding hospice 
requirements should be based on the 
SNF conditions of participation and that 
the use of the less stringent 1CF 
conditions should be prohibited for 
hospice inpatient care. Individual 
commenters suggested various ways to 
tighten the standards. 

Response: We were unable to 
consider a change in the requirement 
relating to the use of a ratio for inpatient 
services for Medicare patients because 
it is explicitly contained in the statute 
(section 1861 (dd)(2)(A)(iii) of the Act). 
We agree with many of the commented 
that an ICF (possibly even an ICF that 
meets the additional nursing 
requirements contained in g 418.100) 
may not be the appropriate site for 
furnishing much of the short term 
inpatient care hospice patients require 
We believe, however, that some patients 
may well be appropriately served in this 
setting. For example, respite care 
provided in a facility that is certified as 
an ICF and meets the additional 
requirements we are establishing may 
be appropriate for certain patients. We 
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note that a hospice is required to 
provide short term inpatient care that 
meets all the needs of its patients end it 
appears to us that a hospice may well 
need to make additional arrangements 
with facilities capable of providing a 
more intense level of skilled care in 
order to fully meet the needs of its 
patients. We are accommodating the 
concerns expressed by the commenters 
in two ways. First, we are modifying the 
condition of participation for 
i ^standing hospices providing 
inpatient care directly by strengthening 
a number of the standards. We are 
adding new material concerning linens, 
pharmacy services, and staffing. We 
believe the changes we are making will 
meet the concerns of the commenters 
who suggested augmenting the inpatient 
care standards. We are also modifying 
the short term inpatient care condition 
of participation to say explicitly that 
only respite care may be provided in an 
ICF and that general inpatient care must 
be provided in a hospital, an SNF, or a 
fn standing hospice that meets the 
strengthened conditions. 

20 . Freestanding hospices providing 
ir patient care directly (§ 418.100). 

Comment Commenters addressing the 
freestanding hospice conditions of 
participation suggested that the 
registered nurse supervision 
requirement was confusing and 
duplicative In view of the general 
requirement for 24-hour staffing by a 
registered nurse. They also suggested 
that the requirements governing patient 
areas should be modified to avoid the 
implication that structural modifications 
would be required to meet the standard. 
There were several suggestions for 
minor revisions in the standard 
including a recommendation that we 
add a requirement that there be areas 
for food preparation. Finally. It was 
suggested that a number of requirements 
now part of the SNF conditions of 
participation be added. 

Response: We agree that the 
supervision requirement is redundant In 
conjunction with the nurse staffing 

quirement and are therefore deleting 
it. We are also modifying the standard 
on patient areas to eliminate the 
requirement that the areas be 
designated" as a means of assuring 
that the requirement does not entail 
structural modification. We are not 
adding additional patient area 
requirements, as some commenters 
suggested, because we do not believe 
toat they could be included without 
special construction. As we noted in 
connection with the hospice short term 
,r pitient care requirement (number 19, 
above), we are strengthening the 


standards as recommended by some 
commenters. 

C. Approval of a Hospice Program 

Comment: Several commenters 
suggested that HCFA should seriously 
consider exercising Us authority to deem 
compliance with the Medicare 
conditions of participation for hospices 
accredited by the Joint Commission on 
the Accreditation of Hospitals (|CAH). 
One comment opposed deeming. 

Response: At this point, the JCAIf hus 
not requested that we consider deeming 
compliance with Medicare standards for 
its accredited members, ff such a 
proposal is made, it will be carefully 
evaluated. It is clear, however, that for 
the initial surveys, there is no 
alternative but to use state surveyors to 
apply the conditions of participation 
contained in these regulations. 

H. Special Coverage Requirements 

1. Continuous home care. 

Comment Many of the commenters 

asserted that the requirement (5 418.204) 
that continuous home care be 
predominantly nursing care is 
inconsistent with current hospice 
practices, that involve a more intensive 
use of home health aide and homemaker 
services with nursing supervision. 
Suggestions were made for describing 
this benefit in terms that would embrace 
this type of care. 

Response: We believe that these 
comments stem from some 
misunderstanding of the method by 
which HCFA has grouped hospice 
services for purposes of constructing the 
payment rates. Care of the type 
described by the commenters is routine 
home care within the meaning of the 
regulations and the cost of providing it 
is built into the payment rates, as was 
explained In the preamble of the 
proposed rule. As described in the 
regulations, continuous home care is 
care furnished during brief periods of 
crisis and only as necessary to maintain 
the terminally ill patient at home. Thus, 
we believe that the requirement for 
predominately nursing care Is necessary 
to ensure quality care during these 
periods of crisis. Home health aide and 
homemaker services or both muy also 
be provided as necessary. 

2. Bereavement counseling. 

Comment Commenters addressing 

bereavement counseling primarily 
asserted that payment should be made 
for it Other commenters objected to the 
mention of clergy and suggested that 
bereavement counseling should not be 
treated separately as a service but 
should be authorized to be provided by 
other hospice staff. 


Response: The statutory requirement 
that payment not be made for 
bereavement counseling does not permit 
us to consider the major suggestion. 
With respect to clergy, we note that the 
regulations do not require that 
clergymen must perforin this function; 
bereavement counseling may be 
provided under these regulations by any 
hospice employee who is qualified to do 
so. 

/. Reimbursement 

1. Use of prospective payment. 

Comment A substantial number of 
commenters objected to the proposal to 
use the cost-related prospective 
payment method described in the 
NPRM. That payment method Included 
four predetermined rates for each day a 
qualified Medicare beneficiary is in the 
care of the hospice. Specifically, the 
commenters objected to our use of data 
from HCFA's hospice demonstration in 
establishing those rates. The 
commenters believe that the data are 
inadequate because the 28 
demonstration hospices are not 
representative of the organizations that 
will participate when the benefit is 
effective. 

Response: We believe that the data 
from HCFA's hospice demonstration, 
used in conjunction with other Medicare 
program data, provides an adequate 
basis for the development of a 
prospective payment system. We further 
believe the rates are adequate to 
provide care in accordance with 
patients' needs and that hospices will 
not eliminate necessary services or 
refuse to serve patients. 

Comment: Many commenters objected 
to the proposed prospective payment 
method because they believe that it 
places the hospice at an unnecessarily 
high degree of risk during the initial 
years of the benefit. 

Response: We shore the commenters* 
concerns that hospices not be 
disadvantaged by the methodology. 
However, we ere satisfied that the 
system results in an equitable level of 
payment for hospice care. Moreover, the 
use of prospective payment incorporates 
incentives for hospices to operate In a 
cost-efficient manner, since the level of 
payment is known in advance. This 
should facilitate financial planning and 
budgeting. 

Comment Many commenters believe 
that the prospective methodology will 
encourage hospices to avoid treatment 
for those patients whose care might be 
complicated or costly and will provide 
an incentive for insufficient provision of 
care. 
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Response: We believe the rates are 
adequate to provide care in accordance 
with patients' needs and that the 
conditions of participation and other 
program safeguards will ensure that 
hospices will not eliminate necessary 
services or refuse to serve patients. 

Comment A substantial number of 
commenters objected to the use of the 
prospective payment methodology 
because they believe the proposal 
violated the Congressional intent that 
payment be cost-related. 

Response: As explained in the 
preamble to the proposed regulations, 
the statute at section 1614(i)(l) of the 
Act grants the Secretary broad authority 
in calculating the amount of Medicare 
reimbursement for hospice care. A cost- 
related prospective payment system is 
consistent with this grant of authority. 
We note that HCFA has established 
prospective payment methods for other 
services, such as renal dialysis, based 
upon statutory language similar to that 
contained in the hospice legislation. We 
also note that the General Accounting 
Office, in a letter report dated July 12, 
1983. concluded that: 

Under the law the Secretary of HHS hat 
authority to Implement a prospective 
payment system. Although the inclusion of a 
provision requiring a study of the feasibility 
and advisability of prospective 
reimbursement for hospice care indicates that 
the Confess did not expect HUS to 
implement a prospective reimbursement 
system immediately, the law does not 
preclude it from doing so. Furthermore, 
including the study requirements indicates 
that the Congress was considering moving 
toward adoption of a prospective 
reimbursement system. 

Comment Many of the commenters 
who opposed the prospective method 
urged that HCFA use a reasonable cost 
method of payment with suitable 
retroactive adjustment for payments 
during the initial years of the hospice 
benefit. This would enable HCFA to 
develop an adequate base for 
establishing a prospective payment 
system in future years. 

Response: We are concerned that the 
use of a reasonable cost method of 
payment, even on an interim basis, 
would encourage the proliferation of 
hospice costs without regard to 
effectiveness and efficiency. Moreover, 
the use of a cost reimbursement system 
would permit the early inefficiencies of 
this new benefit to become embedded in 
the rate structure. Therefore, in the final 
regulation, we are adopting the 
prospective method of payment set out 
in the proposed rule. We believe, all 
things considered, that the method is the 
most appropriate of the methods for 
payment of hospice care that could be 


established within the constraints of 
available data and knowledge. While it 
would obviously be better to have a 
more developed data base, we continue 
to believe the demonstration data are 
suitable. 

Comment One commenter suggested 
HCFA reconsider the use of the 
* prospective capitation system that was 
discussed in the NPRM. The commenter 
believes that a capitation system is 
consistent with the cap, whereas the 
prospective system we proposed is not 

Response: As stated in the preamble 
to the proposed regulation, we believe 
that a capitation payment method 
provides hospices with the strongest 
possible incentives to treat only those 
patients whose death could be expected 
to occur well within 8 months, perhaps 
within days. Not only would this 
increase the marginal cost of the hospice 
benefit, it would also contradict the 
philosophy of hospice care. 

Comment Several commenters 
supported the idea of prospective 
payment for hospice care, but suggested 
that HCFA develop a system of payment 
for inpatient hospital care based on 
diagnosis-related groups (DRCs). 

Response: We are not accepting this 
comment at this time. It would involve 
the classification of all terminally ill 
patients into one or more DRCs 
(consistent with the nature of their 
illness and the relative resource 
consumption associated with hospice 
treatment). 

HCFA will be collecting appropriate 
data from the outset of the 
implementation of the hospice benefit 
and plans to evaluate the financing of 
this benefit through a DRG system. 

2. Rate categories . 

The proposed regulations described 
four levels of care for which separate 
payment rates would be established. 
These proposed rates were as follows: 

• Routine home care 

• Continuous home care 

• Inpatient respite care 

• General inpatient care 

A significant number of general 
comments on the levels of the rates 
were received. These comments, for the 
most part, described one or more of the 
proposed rates as inadequate. However, 
those comments did not contain factual 
material to demonstrate why the rates 
were insufficient, or to support proposed 
rates that would be sufficient. More 
specific comments on the rate structure 
and levels are discussed in the section 
dealing with rate determinations 
(sections II1.I.3. below). 

Comment A number of comments 
were received regarding the rate 
categories. The majority of these 


commenters suggested the inclusion of 
an additional category for home respite 
care. Some commenters suggested that 
the rate be established at an amount 
between the routine and continuous care 
amounts. 

Response: There is nothing in the 
statute or regulations that precludes a 
hospice from providing respite care In 
the patient's home. We did not develop 
a separate rate for this level of care 
because the data from the HCFA 
demonstration project indicate that the 
cost of home respite very closely 
approximates the routine home care 
costs (that are reflected in the current 
routine home care rate). Thus, most 
home respite would be provided and 
billed for as routine home care. In the 
event that the patient's medical 
condition requires a significant amount 
of skilled care, respite care could be 
provided at the continuous home care 
rate. 

We also considered whether a factor 
should be built into the home care rates 
to compensate for added costs incurred 
by hospices in treating patients who do 
not have a person in the home to assist 
with their care. We have not made an 
adjustment because we understand that 
hospices generally require a primary 
earogiver as a prerequisite for admission 
to the program because such individuals 
are Usually necessary if a patient is to 
remain in the home. The statutory 
constraints on provision of continuous 
home care and inpatient care, as well as 
the cap. are clear indications that 
hospices are not expected to provide the 
types of services associated with 
primary caregivers but rather, that they 
are expected to supplement the care 
provided by family members and others. 
Therefore, it would not be appropriate 
to include a factor in the rate that 
assumes the absence of these 
individuals. 

We note, however, that on the basis of 
additional analysis of data from the 
HCFA demonstration project we have 
been able to identify a specific cost 
component associated with home respite 
and incorporate it into the routine home 
care rate. This is discussed more fully In 
the section concerning the components 
of each individual rate. 

Comment Some commenters 
suggested that HCFA develop 
exceptions to the proposed categories of 
rates when specific palliative 
procedures, such as radiation and 
chemotherapy, are provided on an 
inpatient or outpatient basis to hospice 
patients. 

Response: We do not believe it 
desirable to fragment the rate structure 
in this manner. Fragmentation of the 
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rates may provide incentives for 
hospices lo increase the use of “special 
procedures". The method by which we 
have chosen to reimburse hospice for 
physician services does enable the 
hospices to recover the costs of these 
services when they arc provided by 
physicians. We also note that further 
analysis of HCFA data has enabled us 
;o identify a cost component associated 
with outpatient hospital services (c.g., 
radiation or chemotherapy). We have 
H^ded a cost component to the routine 
home care rate for those services that 
are provided to hospice patients but 
were not included in the hospice 
demonstration project's cost reports. We 
believe we have accounted for 
substantially all services received by 
demonstration hospice patients, whether 
or not furnished by the hospice. In 
addition, we believe that services 
required to be provided by hospices 
under th^ Medicare program were 
provided by the demonstration hospices 
or are otherwise accounted for in the 
reimbursement rates. 

Comment: One commenter suggested 
the addition of a sub-acute inpatient 
level of care and stated it would permit 
hospices to provide inpatient care in 
other than hospital settings. 

Response: We would point out that 
the general inpatient care rate is 
currently applicable to covered patient 
core furnished in freestanding hospice 
inpatient units as well as inpatient units 
in hospitals and skilled nursing facilities 
meeting additional staffing standards. 

Comment One commenter stated that 
the rate categories were ill-defined but 
offered no suggestions for improvement 
and stated that the categories were not 
based on the statute. Another 
commenter stated that more categories 
should be used, but did not elaborate. 

Response: In the absence of further 
elaboration and suggestions, we believe 
the categories are sufficiently clear and 
distinct and adequately encompass the 
type of hospice core described in the 
statute. 

(a) Routine Home Care Payment. 

Comment: In the proposed regulations, 
a routine home care rate was to be paid 
for each day in which a Medicare 
patient was at home and not receiving 
continuous care. Specific comment was 
sought on the issue of whether it would 
be more desirable to use a per visit 
payment procedure (under which 
payment would be made only when 
services are provided) or the proposed 
per diem approach. Wc received eight 
comments advocating the per visit 
approach because commenters felt that 
the per diem approach was more prone 
to fraud and abuse, the per visit system 
would enable payment to be more 


closely tailored to patient care needs 
and would permit payment for multiple 
visits in the same day. Moreover, 
several of these commenters seemed 
satisfied with the per-visit approach 
because it is consistent with current 
home health agency reimbursement 
policies. 

The five commenters supporting the 
per diem approach all stated that this 
mechanism was more consistent with 
the hospice concept of care. 

Response: We have decided to adopt 
the per diem approach, as specified in 
the proposed rule. This decision is based 
on our belief that the per visit system 
introduces an incentive to provide 
additional services and is more complex 
than the per diem approach. We also 
intend to monitor the frequency of home 
services furnished to hospice patients to 
detect instances in which patients might 
be underserved. Substandard services 
would be a ground for exclusion from 
participation in the Medicare program. 

(b) Continuous Home Core Rate. 

Comment: W r e received 13 comments 

regarding the payment rate for 
continuous home care. In the NPRM, we 
estimated the cost of providing 
continuous care for a 24-hour period, 
and divided the daily rate into three 
smaller intervals for billing purposes. 
Thus, we proposed a specific payment 
amount (tne mean within each interval) 
for each of the following intervals of 
core: fl to 18 hours. 16 to 20 hours, and 20 
to 24 hours. The majority of these 
commenters objected to the fact that a 
hospice can never receive the full rate 
for care delivered for 24-hour period. 
These commenters all urged HCFA to 
pay the full rate for 24 hours of care. 

Additionally, one commenter 
suggested that the 8-18 hour interval be 
divided into two 4-hour intervals. 

Response: We agree that, after the 
threshold for recognition of continuous 
home care has been met, payment to the 
hospice should relate more directly to 
the number of hours of care actually 
provided. We are changing the 
regulations to establish an hourly rate 
for continuous care. We will retain the 
proposed requirement that in order to be 
paid at the continuous home care rate, a 
minimum of 8 hours of care must be 
provided. Therefore, the minimum rate 
for continuous home care will be the 8- 
hour threshold multiplied by the hourly 
rate. For each additional hour or portion 
of an hour, the hospice will be paid on 
the basis of the hourly rate. 

(c) inpatient Respite Rate. 

Comment: Several commenters took 

Issue with HCFA's use of SNF costs as 
the base for the inpatient respite rate. 
Most of these commenters stated that 
SNF or ICF beds were not available in 


their communities and that the rate 
would not cover care furnished in 
hospitals. A few commenters suggested 
that HCFA develop a separate inpatient 
respite rate when this type of care is 
furnished in hospitals. 

Response: We believe that it is 
appropriate to base the respite rate on 
SNF costs. In our view, respite care does 
not necessitate an acute hospital level of 
care, and it would be inappropriate to 
encourage provision of this care in acute 
hospitals. We believe the respite care 
rate should reflect the level of care 
needed, and not the site in which it is 
provided 

(d) General Inpatient Rate . 

Comment Only a few comments were 
received regarding the payment 
procedures for general inpatient care. 
One comment suggested that we permit 
a specific rate for inpatient care for non- 
hospital based hospices since it was felt 
that arranging for hospital care would 
be more costly than inpatient care 
furnished in hospital-based hospices. 

Response: We believe that it is most 
appropriate to base the general inpatient 
care rate on the co9t experience of 
hospital-based hospices because those 
data actually reflect the unique cost 
experience of hospice inpatients. This is 
true because actual cost data were not 
collected under the demonstration 
project for inpatient care provided to 
patients of home health based hospices. 
Rather, costs were imputed for this care 
on the basis of the cost of care 
experienced under Medicare for its 
patient population in general. On the 
other hand, actual costs were collected 
from the hospital-based hospices. We 
believe that these cost data that reflect a 
unique pattern of ancillary services that 
can be directly associated with hospice 
care, are the most appropriate measure 
of the cost of hospice inpatient care. 

Nevertheless, we recognize that 
hospices which are not hospital-based 
may have some difficulty arranging for 
inpatient services at a rate equal to the 
hospital's coat for those services. As 
discussed below, based on new data, we 
now calculate the cost of inpatient 
services to be less than that included in 
the proposal. It is impossible to compute 
what, if any, premium over these coats 
might be exacted by hospitals furnishing 
inpatient services to unossociated 
hospices. This would probably depend 
on local conditions. To allow for further 
review of this question, we are retaining 
the inpatient rate at the level proposed, 
which, in light of the new data and the 
few comments addressing the issue, 
appears to he adequate even for 
hospices that are not hospital-based. 

3. Determination of rates. 
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(a) Routine Home Cane Rate . 

Comment: The majority of those 

commenting on the routine home care 
rate took issue with our decision not to 
apply an adjustment for the effects of 
inflation, because the data base was 
from 1981 demonstration costs. 

Response: We agree with these 
commenters and have increased the 
home care rates to reflect inflation 
between 1982 and 1984 os measured by 
Medicare's home health care market 
basket index for that period. 

Comment: A few commenters took 
issue with specific cost components of 
the routine home care rate, particularly 
drugs, supplies and equipment These 
commenters expressed the view that the 
amounts allocated for these components 
were inadequate. 

Response: We have carefully 
reviewed the demonstration data 
available at present and have concluded 
that these amounts are the best 
estimates available of the cost incurred 
and have adopted them for the final 
regulations. We note that the effect of 
the general inflation update has been to 
increase the amount allowed for these 
items. 

Comment: One commenter stated that 
the drug cost component was artificially 
low since demonstration patients may 
have billed prescription charges outside 
the demonstration (e.g., to other third 
party payors, Medicaid or may have 
paid for drugs out of their own 
resources). 

Response: We have used the drug cost 
data from the HCFA demonstration 
project in calculating rates for these 
final regulations because we have been 
unable to verify that the practice 
described by the commenters occurred. 

(b) Continuous Home Care Rate. 

Comment: We received two specific 

comments on the calculation of the 
continuous home care rate that claimed 
the calculation was inadequate because 
the rate was based on demonstration 
data that reflected the costs for a variety 
of disciplines, while the proposed 
regulation requires that the 
preponderance of care be nursing. 

Response: We do not believe the 
methodology is Hawed because there is 
no requirement that care be exclusively 
nursing care, nor are the services of a 
registered nurse required. Consequently, 
the comments were not accepted. 

(c) Inpatient Respite Rate 
Determination . 

Comment: Two commenters suggested 
that we include a component for the 
administrative and general cost of the 
hospice in our calculation of the rate 
because of the need for the hospice to 
coordinate and arrange for such care. 


Response: We believe this cost has 
been incorporated in the component for 
the daily cost of the interdisciplinary 
team. Since inpatient respite core was 
provided to less than 1 percent of the 
patients during the hospice 
demonstration, our data do not permit 
us to further estimate the amount of this 
cost component at present. 

(d) General Inpatient Rates. 

Comment: Two commenters took 
issue with the base used in the 
calculation of the rate (1981 hospital 
based hospice operating cost $221). Both 
of these commenters suggested that the 
correct figure was $335. 

Response: We believe that this 
comment, which is not accurate, 
resulted from a misunderstanding of the 
preliminary results of the hospice 
demonstration project. The correct 
figure was as described in the 
calculation, and the same methodology 
has been used in deriving the routine 
operating cost component in these final 
regulations. 

Comment: Several commenters 
objected to the adjustment made in the 
calculation that reduced the incurred per 
diem routine cost by 29 percent, to 
renect the relationship of the cost of the 
hospitals which were used in the 
demonstration to Medicare average 
routine cost. These commenters 
expressed the view that the per diem 
routine costs for hospice inpatients 
would noLnecessarily be the same as 
routine costs for non-hospicc patients 
and therefore, the adjustment was 
questionable. 

Response: The purpose of the 
adjustment was to reflect the fact that 
the routine costs of hospitals in the 
demonstration were 29 percent higher 
than the average Medicare hospital. The 
nature of routine costs is such that they 
do not vary' significantly from one 
patient group to another. The incurred 
cost in trie demonstration for the routine 
care component is. therefore, a 
reflection of the hospitals used by the 
demonstration hospices. Because we 
would not expect hospices to use this 
same distribution of hospitals after the 
benefit is implemented the adjustment 
to the Medicare average cost is 
appropriate. We note that the use of 
ancillary services which may be 
expected to vary by type of patient, has 
been adjusted to reflect the experiences 
of the demonstration project. 

4. Limitation on inpatient care. 

Comment: Numerous commenters 
suggested that we delete the proposed 
limitation on inpatient care days 
described in $ 418.302(f) of the proposed 
regulations. That limitation was to be 
applied to payment for inpatient care 
days in excess of the percent specified 


in the statute. The statute (section 
186t(dd)(2)(A](iii) of the Act) specifies 
that a hospice must assure that it does 
not exceed 20 percent of the aggregate 
number of days of hospice care provided 
to Medicare beneficiaries during any 12 
month period. 

Response: We are not accepting these 
comments and are retaining this limit 
because we believe a hospice should not 
be rewarded through the reimbursement 
system for exceeding the statutory limit. 
By making the 20 percent limit a 
reimbursement limit, the regulations 
provide an incentive for hospices to 
remain in compliance with the statutory 
requirement. We do not believe that 
costs attributable to excessive inpatient 
days are necessary in the efficient 
delivery of hospice services. 

We are. however, making a change in 
how the limit is applied in order that the 
hospice may receive payment at the 
routine home care rate for those days in 
excess of the 20 percent limit, rather 
than being denied payment entirely, as 
was the case in the proposed rule. 
Interim payments made to the hospice 
for inpatient care will be compared to 
the new limit as follows: 

(a) The maximum allowable number 
of inpatient days (this includes both 
general inpatient and inpatient respite) 
will be calculated by multiplying the 
total number of days of Medicare 
hospice care by 0.2. 

(b) If the total number of days of 
inpatient care furnished to Medicare 
hospice patients is less than or equal to 
the maximum, no adjustment will be 
necessary. 

(c) If the total number of days of 
inpatient care exceeded the maximum 
allowable number, the limitation will be 
determined by: 

(1) Calculating a ratio of the maximum 
allowable days to the number of actual 
days of inpatient care, and multiplying 
this ratio by the total reimbursement for 
inpatient care that was made. 

(2) Multiplying excess inpatient care 
days by the routine home care rate. 

(3) Adding together the amounts 
calculated in (1] and (2) above. 

(4) Comparing the amount in (3) above 
with interim payments made to the 
hospice for inpatient care during the 
"cap period". 

Any excess reimbursement must be 
refunded by the hospice. 

5. Hospice cap . 

Comment: Several commenters took 
issue with $ 418.309 of the proposed 
regulations which described the hospice 
cap. These comments dealt with specific 
services that are subject to the cap. 
indexing of the cap for regional 
variations, and exceptions to the cap. 
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Response: Pub. L 98-90 modified the 
cap formula set forth in section 1814(i) of 
the Act. The revised cap amount is 
$6 500 for the first year of the benefit, 
inflated annually by the percentage 
change in the medical care component 
of the Consumer Price Index for All 
Urban Consumers (CPI). The revised cap 
is not subject to indexing for regional 
variations, as was the case under prior 
law. 

We would also point out that all 
reimbursement to a hospice for hospice 
services, as defined in section 
1881(dd)(t) of the Act is subject to the 
cap. There is no authority to exempt 
physicians’ services or other hospice 
services from the limitation. We believe 
it is clear from the legislative history 
that the cap is intended to capture all 
costs associated with hospice care. For 
example, the committee report (H. Rep. 
No. 98-333.98th Cong.. 1st Sesa.. 1, 

(1983)) that accompanied the 
amendment that raised*the cap to $6,500 

stated explicitly that the.intent of 

the cap was to ensure that payments for 
hospice care would not exceed what 
would have been expended by Medicare 
if the patient had been treated in a 
conventional setting”. Exempting some 
services from the cap would circumvent 
this intention Finally, we believe that 
comments suggesting that the costs of 
individual patients who require costly or 
long-term hospice care be exempt from 
the cap result from a misperception of 
the statute's requirement. The cap is an 
aggregate limitation, not a limit on 
payment for any one individual. 

8. Update of rates. 

Comment: Six commenters suggested 
that HCFA adopt a ’Specific mechanism 
for updating the payment rates on an 
armual basis. These commenters 
expressed the view that HCFA's plan to 
accumulate data from participating 
hospices for rate revision would result 
in hospice rates not being increased for 
too lengthy a period. 

Response: We have not accepted this 
comment. In our view, the use of a fixed 
index is not an appropriate method to 
update rates. We intend to provide for 
the data accumulation and update, when 
warranted, 89 expeditiously as possible. 

7. Cost reports. 

Comment Three commenters 

suggested that HCFA collect cost data 
from all hospices. 

Response: We are accepting this 
comment because we believe it is 
important to have cs complete a data 
base as possible for updating the 
payment rates and for use as a basis for 
evaluation of the hospice benefit in 
Rcneral. 

8. Other. 


Comment: Several commenters 
suggested that we adopt a common 
audit and reporting procedure for 
hospices which are part of another 
Medicare provider. 

Response: In practice this will occur 
since both the hospice and the related 
provider will usually deal with the same 
intermediary. The intermediary will be 
responsible for assuring that costs are 
allocated correctly from the parent 
provider and that services are billed 
correctly. 

Comment: Other commenters 
suggested that we use a periodic interim 
payment procedure, in which the 
intermediary would calculate a fixed 
monthly payment, and adjust for actual 
utilization. 

Response: We believe the use of a 
prospective payment system will enable 
us to make timely and accurate 
payments without the use of a periodic 
interim puyment system. 

/. Copayments 

Comment Eight commenters 
suggested inclusion of a provision for 
repayment of bad debts, as is done for 
other Medicare providers. 

Response: We are not including this 
provision for two reasons. First, we 
believe that the amount of unpaid 
Medicare copayments on outpatient 
drugs and inpatient respite care are apt 
to be negligible. The copayment on 
outpatient drugs Is the lesser of 5 
percent of the cost of the drug, or $5.00 
per prescription. The copayment on 
inpatient respite care, which was 
furnished infrequently during the 
hospice demonstration, is $3.24 per day. 
We expect that the amount of 
uncollected copayments would be fairly 
limited, and it would not be cost 
effective to establish a separate 
administration mechanism for tracking 
and payment of specific noncollectiona. 
Secondly, since no deductibles or 
copayments were imposed on Medicare 
patients during the demonstration, we 
are not able to calculate an amount by 
which to adjust the prospective rates for 
estimated noncollection. 

Comment: One commenter suggested 
the copayment requirement be 
eliminated, because of the financial 
hardship it might impose on 
beneficiaries. 

Resptwse: The copayments are 
statutory requirements specified in 
section 1813(a)(4) of the Act and there is 
no authority to eliminate them. 

K. Appeals 

Comment A few commenters 
objected to the provisions in the 
proposed regulations regarding appeal 
procedures. Two commenters suggested 


the threshold amount for an 
intermediary hearing be reduced from a 
minimum of $1,000 in controversy to 
$ 100 . 

Response: We did not accept these 
comments, because a reduction would 
increase the number (and administrative 
expense) of these hearings and the 
current figure has worked well for other 
providers, such as home health agencies. 

Comment Several commenters urged 
that appeal procedures be described 
more completely. 

Response: We agree I hat more 
detailed procedures would be helpful. 

As in the case of other provider appeals, 
we will provide a more detailed 
description in program manuals and 
instructions. 

L Designation of Intermediaries 

Comments: A number of comments 
were received about the designation of 
intermediaries to serve hospices. Some 
commenters suggested that hospices 
should have the option of being served 
by HCFA's Office of Direct 
Reimbursement. Other comments 
suggested greater hospice choice of 
intermediaries. One commenter 
suggested that HCFA designate a 
smaller number of hospice 
intermediaries so that they could 
concentrate resources on hospice 
claims. 

Response: We have adopted the 
suggestion of the commenter who 
proposed a smaller number of hospice 
intermediaries. This is in accordance 
with the statute that expressly 
authorizes the Secretary to assign 
hospices to intermediaries, although It 
requires dup consideration be given to 
hospices whose parent organizations 
use a different intermediary. After 
reevaluating our proposal to designate 
one intermediary per State to serve 
freestanding hospices, we have decided 
to use only two intermediaries because 
of the relatively few freestanding 
hospices. We are retaining the provision 
that a hospice that is a part of another 
organization or agency already 
participating in Medicare will be 
serviced by the same intermediary that 
services the parent organization. We 
have continued to exclude the 
possibility of either a freestanding or 
provider-based hospice being served by 
the Office of Direct Reimbursement 
because, as we noted in the NPRM, wo 
have proposed to reduce the number of 
providers dealing directly with HCFA. 

The two designated intermediaries are 
Blue Cross of California and the 
Prudential Insurance Company of 
America. Blue Cross of California will 
serve freestanding hospices in those 
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States West of the Mississippi River and 
the Prudential Insurance Company will 
serve freestanding hospices in those 
States East of the Mississippi River. The 
entire States of Minnesota and 
tauisiuna will be served by Blue Cross 
of California. It is HCFA's intent that all 
hospices receive the same level and 
quality of intermediary services. Based 
on the past performance of the 
designated hospice intermediaries, we 
believe they will have no problem 
handling their respective geographic 
areas and will provide a high level of 
service to hospices. However, if a 
freestanding hospice believes it would 
receive more efficient service from the 
hospice intermediary other than the one 
serving its area, the hospice may submit 
to HCFA under the change of 
intermediary regulations at 42 CFR 
421.106. a request for a change of 
intermediary from its servicing 
intermediary to the other designated 
hospice intermediary. HCFA will 
consider the request. If HCFA 
determines that the requested change is 
in the best interest of the Government, 
the hospice's request for a change of 
intermediary will be approved. With 
respect to provider-based hospices, the 
change of intermediary regulations, 42 
CFR 421.106. are applicable only to the 
parent providers of hospices. 

Our strategy of designating two 
intermediaries to serve hospices is 
consistent with HCFA's policy of using 
an intermediary configuration which is 
in the best interest of effective and 
efficient administration of the Medicare 
program. With respect to the number of 
hospices, the Joint Commission for 
Accreditation of Hospitals (JCAHJ 
report of March 1983 estimated the total 
number of hospices to be 1145. with no 
more than 471 freestanding. The JCAH 
further estimated no more than ane-half 
of the 471 freestanding will participate 
in the Medicare program. Of the 
provider-based hospices. 437 are 
hospital-based, 219 are based in home 
health agencies and 18 are based in long 
term care facilities. Since a relatively 
small number of freestanding hospices 
are expected to participate in the 
Medicare program. It is reasonable to 
expect a low volume workload from 
these facilities. The two intermediaries 
will develop expertise in the processing 
of hospice claims that will lead to more 
uniformity of payment throughout the 
country. However, if in the future HCFA 
determines that the volume of workload 
generated by freestanding hospices, or 
other considerations, warrant the use of 
additional intermediaries. HCFA will 
designate the additional intermediaries 
to service freestanding hospices. 


IV. Final Regulations 

We are adopting the provisions set 
forth in the NPRM with the exceptions 
noted in the “Discussion of Comments" 
(section III. above) as well as tho 
following changes. 

A . Technical Changes 

In the NPRM. we proposed technical 
changes to 42 CFR 405.310. 405.330 and 
405.332. We are revising the changes 
that we had proposed to make them 
easier to read. We are making 
additional technical changes throughout 
these regulations to correct drafting 
errors, to clarify certain sections and to 
reflect changes in regulations that have 
occurred since the NPRM was 
published. 

B. Payment Rates 

In the NPRM we proposed that 
hospices would be paid one of four 
predetermined rates for each day in 
which a qualified Medicare beneficiary 
is under the care of the hospice. In 
calculating those payment rates, we 
used data obtained from the Medicare 
hospice demonstration project. W r e also 
pointed out that the data we used had 
not been finalized due to at least two 
factors. First, since patient-based data 
are not entered into the data files until 
three months after the patient has died, 
the data did not reflect the experience of 
all patients who received hospice care 
during the course of the demonstration. 
Secondly, the cost data used in the 
proposed rates were calculated from the 
1981 cost reports of the 26 
demonstration hospices. These reports 
were in the process of being audited and 
therefore, the reported coats could 
change somewhat 

A summary of the payment rates 
proposed in the NPRM follows: 
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The payment rates proposed in the 
NPRM were based on demonstration 
hospices' 1981 cost reports and the 
experience of Medicare patients in the 
hospice demonstration for whom data 
were available at the time the proposed 
rates were calculated. We now have 
data available from the demonstration 
hospices' 1982 cost reports and data on 
3889 patients who entered the 
demonstration since October 1.1980 (the 
inception of the project) and who died 
by April 1.1983. We have used these 
later data In recalculating the home care 


payment rates. We have also 
incorporated in the methodology used 
for calculating these rates several 
refinements that were either suggested 
by commenters or that were made 
possible by the newer data. 

The new hospice payment rates are 
calculated as follows: 

1 . Routine home care rate. 

The following changes were made to 
the routine home care rate: 

a. Average cost per visit figures for 
nursing, home health, and social 
service/therapy visits were recalculated 
based on 1982 cost data from the 
demonstration. Average visits per day 
for each of these three components were 
also recalculated based on the larger 
patient sample, but limited to include 
only utilization that occurred within the 
first 210 days of patient stays. This 
adjustment was necessary because 
there was no limit on the number of 
benefit days under the hospice 
demonstration. 

b. We have added a cost component 
to the rate representing the cost of 
respite care delivered in the home. In 
the proposed regulation, we did not 
provide for a separate home respite care 
rate because the cost of a day of home 
respite care closely approximates the 
cost of routine home care. Since then, 
however, we have analyzed the costs 
associated with home respite care and 
developed a factor for inclusion in the 
routine home care rate that explicitly 
compensates the hospice for this care. 
This amount was calculated by dividing 
the home respite cost per patient by the 
average number of routine home care 
days in a typical hospice stay. 

c. We have recalculated hospice 
interdisciplinary group costs baaed on 
1982 demonstration data end have 
allocated this cost over the entire 70 day 
length of stay. 

d. The 1982 data on the per diem cost 
of drugs, supplies and equipment is not 
available, Therefore, we have used the 
cost figures based on the earlier patient 
sample after updating for inflation to 
1982. 

e. As a result of comments, we have 
increased the routine home care rate for 
inflation from 1982 to 1984. To adjust for 
inflation, we have used a market basket 
index developed from the price of goods 
and services purchased by home health 
agencies. This is the same market 
basket uldex developed for use in 
connection with Medicare limits on 
home health costs. 

f. A cost component was added 
representing hospital outpatient charges 
for services such as palliative radiation 
and chemotherapy. Under the hospice 
legislation these services will have to be 
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provided through the hospice. We have 
estimated the average daily cost of these 
u rvices based on a sample of Medicare 
patients who died from cancer in 1900 
inflated to 1904. 

The revised calculation of the routine 
home care rate is as follows: 
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2 . Continuous home care rate . 

We have revised the procedures for 
payment of the continuous home care 
rate as described in section III. L2.b. 
Additionally we have recalculated the 
rate based on the newer demonstration 
data. The following changes In the 
calculation were made: 

a. The cost and utilization 
components of nursing and therapy 
vs ere updated based on 1982 
demonstration data. 

b. The cost per day for drugs, supplies, 
end equipment was updated for inflation 
to 1982. 

c. Interdisciplinary group costs per 
patient were recalculated based on 1982 
cost data and allocated across the 70 
day average length of stay to yield an 
updated average cost per day. 

d. The continuous home care rate was 
increased for the effects of inflation by 
using the Medicare market basket index 
developed for use In connection with the 
Medicare limits on home health costs. It 
measures the increases in the price of 
goods and services purchased by home 
Health agencies. 

The revised calculation is as follows: 
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3. Inpatient respite rate . 


We made the following adjustments to 
the inpatient respite rate. 

a. The 1982 per diem cost data for 
drugs, supplies, and equipment is not 
available. Therefore, the cost per day 
based on the earlier patient sample was 
used after updating for inflation to 1982. 

b. Interdisciplinary group costs per 
patient were recalculated based on 1982 
cost data and allocated across the 70 
day overage length of stay to yield an 
updated average cost per day, 

c. The inflation factor we used is a 
market basket index that reflects the 
changes in the prices of goods and 
services purchased by skilled nursing 
facilities (SNFS) from 1982 to 1984. 

The revised calculation is as follows: 
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4. General inpatient rate . 

In the NPRM, we proposed to pay a 
hospice a general inpatient rate for 
inpatient care for pain control or acute 
or chronic symptom management. The 
proposed rote was $271, which was 
comprised of a $171 component for 
routine care, $45 for ancillary services 
and $55 for inflation since the data were 
based on 1981 demonstration costs. 

We recalculated the rate using the 
1982 cost data and adjusted the rate to 
include explicit recognition of daily 
interdisciplinary group costs. Those 
changes would result in a general 
inpatient rate of $255, which is 
somewhat lower than that proposed. In 
light of the concern, discussed above, 
that non-hospital based hospices may 
have to arrange for Inpatient care with 
hospitals at a higher rate than the cost 
actually incurred by the hospitals, we 
have decided to retain the proposed rate 
of $271.00 pending the acquisition of 
additional information with which to 
evaluate whether a different inpatient 
rate is appropriate. The rate was 
calculated as follows: 
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C. Local Adjustment of Payment Rates 

In the NPRM. we proposed to use a 
mechanism for the local adjustment of 
the payment rates to reflect the 
differences from area to area in wage 
levels. Because hospice care is relatively 
labor intensive, this local adjustment is 
necessary to permit payment of higher 
rates in arcus with relatively high wage 
levels, and proportionately lower rates 
in areas with wage levels below the 
national average. The methodology used' 
in calculating the dollar amount of each 
rate subject to the wage index remains 
unchanged. The following wage/ 
nonwage proportions published in the 
NPRM will continue to be used. 
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In calculating the amount of each rate 
to be adjusted, we multiplied the 
national rate by the appropriate portion 
from the table above. In the case of the 
inpatient respite rate, the procedure was 
applied only to the SNF cost component 
after updating for inflation ($48.89). In 
the case of the general inpatient rate, 
the procedure was applied only to the 
routine cost component, after updating 
for inflation ($214.78). Again, this is 
consistent with the methodology used in 
the proposed rule. The following table 
shows the amount (in dollars) of each 
rate subject to adjustment by the wage 
index. 
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The wage indices that apply to the 
hospice benefit are the same as those for 
the Medicare prospective payment 
regulations for inpatient hospital 
services published in the Federal 
Register on September 1,1983 (48 FR 
39871-39875). Tables 4a. and 4b. in the 
NPRM. we had proposed a wage index 
that related the wage levels in each 
Standard Metropolitan Statistical Area 
(SMSA), New England County 
Metropolitan Area (NECMA) and rural 
area within a State to a national norm of 
1.0. However, on June 3U 1983, the 
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Executive Office of Management and 
Budget (EOMB) began using 
Metropolitan Statistical Areas (MSAsJ 
instead of SMSAs. Therefore, the 
indices published in the cited tables 
reflect this redesignation of metropolitan 
areas, and relate the wage levels in each 
MSA and rural area within a State to a 
national norm of 1.0. 

In applying the wage index to the 
hospice rates, we will not apply an 
index lower than 0.8. We are using this 
“floor" on the index to take account of 
those localities (rural areas in five 
states) that have current indices below 
this level. We recognize that hospices 
will need to attract and retain sufflcient 
skilled staff to provide the hospice 
benefit, and we believe that use of an 
index below 0.8 will unduly jeopardize 
the availability of the benefit in these 
areas. 

D. Hospice Cop 

Section 1814(1) of the Act imposes an 
aggregate cap on Medicare payments to 
any hospice. The aggregate cap amount 
for any given hospice is established by 
multiplying a cap amount by the number 
of Medicare beneficiaries who received 
hospice services during the year. Based 
on the provisions of the statute prior to 
August 29,1983. we included in the 
NPRM an estimate of $4,232 as the 
average cap amount per beneficiary for 
the first year of the hospice program. 
Since the NPRM was published. 
Congress has amended section 1814(f) of 
the Act regarding the cap amount to 
specify a cap amount of $6,500 per 
beneficiary. The statute provides, as will 
these final regulations, that the new cap 
amount be adjusted for increases or 
decreases in medical care expenditures. 
Section 1814(i)(2)(B) of the Act specifies 
that this adjustment must reflect the 
percentage increase or decrease in the 
medical care expenditure category of 
the Consumer Price Index (CPI) for all 
urban consumers (U.S. city average), 
published by the Bureau of Labor 
Statistics (BLS), from March 1984 to the 
fifth month of the accounting year. The 
statute. 83 amended, does not provide 
for the regional adjustments to the cap 
that were included in the statutory 
language prior to August 29.1983. 
Therefore, we have deleted provisions 
for regional adjustments that were 
included in the NPRM. The $6,500 cap is 
a national cap with no regional 
variations. 

As specified in the NPRM, it is not 
necessary to make the cap calculation 
specific to each hospice's fiscal 
reporting year. Rather, since the 
program began on November 1.1983, we 
will calculate the cap for each hospice 
for a period beginning on November 1 


and ending October 31. (Since the 
appropriate CPI factor is not published 
by November of each year, hospices will 
not know the exact cap amount at the 
beginning of each reporting period.) The 
cap amount will be adjusted to account 
for changes in the cost of medical care 
caused by changes in the economy for 
March 1964 to the fifth month of the 
accounting year. The total payment 
made for services furnished during this 
period will be compared to the 
aggregate cap for this period. 

In the NPRM. we used the length of 
stay data collected through the 
Medicare hospice demonstration project 
to determine the point at which to 
include a beneficiary in calculating the 
hospice cap amount In the NPRM the 
mean number of hospice benefit days 
equaled 44 days. Based on the more 
recent data available, the average length 
of hospice stay is now estimated at 70 
days. Therefore, for purposes of 
calculating the hospicQ cap. the hospice 
should count beneficiaries who filed an 
initial election to receive hospice care 
after September 27. which is less than 35 
days before the end of the cap period, in 
the subsequent year. This figure 
represents half of the mean length of 
stay in the demonstration project. Thus, 
the cap will be calculated by multiplying 
$6500 by the number of Medicare 
beneficiaries who: 

(1) Have not previously been counted 
in either another hospice's cap or 
another reporting year, and 

(2) Have filed an election with the 
hospice during the period beginning 
after September 27 of the previous year 
through September 27 of the current 
year. 

The statutory exception to the 
application of the aggregate cap amount 
for hospices that began operation before 
January 1,1975 remains in these final 
regulations. 

V. Home Visits 

The hospice benefit is, in our 
judgment, materially different in many 
ways from other Medicare services. The 
vast majority of the services are 
performed in the patient's home, and the 
type of care specified in the benefit 
makes it critically important to assure 
that services are coordinated and 
delivered properly if quality of care is to 
be assured. As a result, we have 
determined that reviews of a hospice's 
records and surveys of its inpatient 
facilities are not adequate to permit a 
full assessment of hospice's compliance 
with the conditions of participation. We 
also believe that it is not feasible to 
base payment determinations solely on 
the basis of documents in the claims 
process. Instead, we plan to augment 


both the survey and certification process 
and the claims process by conducting 
visits to the homes of the patients to 
consult with them and with their 
families. The information elicited will 
vary with the purpose of the visit 

Visits by representatives of the State 
survey agency will be for the purpose of 
obtaining information concerning the 
conditions of participation. For example*, 
they may wish to determine whether the 
patient received services consistent with 
the plan of care, whether volunteer 
visits took place and whether they were 
adequate, whether home health aide 
services were properly supervised, or 
whether the patient viewed the services 
as adequate. Visits will only be 
conducted with the consent of the 
patient and are not a condition of 
payment or coverage and may be 
declined if a patient does not wish to 
participate. 

Visits by representatives of the fiscal 
intermediary will be conducted to 
assure that proper payment 
determinations are mode on hospice 
claims. These visits will be conducted 
by medical review personnel of the 
fiscal intermediaries who will be 
interested in learning whether billed and 
provided services were covered and. if 
so. were provided in an amount 
adequate to meet the needs of the 
patients. Some visits will also be made 
to determine whether hospice 
revocations were voluntarily made. 
Patients will not be visited unless they 
have signed a consent statement (that 
will be made available to them upon 
admission to a hospice program) that 
fully explains their right to refuse a visit 
and advises them that refusal to consent 
to a visit will not affect payment on their 
behalf for hospice services. (Although a 
visit by intermediary medical review 
staff may result in adjustment of 
payment to a hospice, a beneficiary 
would be offered the protections of 
Medicare's waiver of liability provision.) 

VI. Impact Analyses 

Executive Order 12291 requires us to 
prepare and pubtish a regulatory impact 
analysis for any regulations that are 
likely to have an annual effect on the 
economy of $100 million or more, cause 
a major increase in costs or prices, or 
meet other threshold criteria that are 
specified in that order. In addition, the 
Regulatory Flexibility Act (Pub. L 96- 
354) requires us to prepare and publish a 
regulatory flexibility analysis for 
regulations unless the Secretary certifies 
that the regulations will not have a 
significant economic impact on a 
substantial number of small entities 
(For purposes of the Regulatory 
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Flexibility Act, small entities include all 
nonprofit and most for-profit hospitals.) 
Under both the Executive Order and the 
Regulatory Flexibility Act (RFA), such 
analyses must, when prepared, show 
that the agency issuing the regulations 
has examined alternatives that might 
minimize unnecessary burden or 
otherwise ensure the regulations to be 
cost-effective. 

A Changes from the NPRM 

As stated above, we arc adopting the 
provisions in the NPRM except as noted 
throughout this preamble. Most of these 
changes are merely technical 
clarifications generating no additional 
economic impact on the program, 
affected providers, or beneficiaries (e.g., 
the professional management provisions 
under § 418.56). 

A few changes we have made to the 
NPRM provisions could result in some 
additional administrative costs or 
benefits to the program, to hospices or 
to beneficiaries. 

1 . Negligible cost impact 

A provision that could produce a 
negligible cost impact is the provision 
relating to cost reporting. In response to 
several comments, we have decided to 
require that hospices submit cost reports 
to the Secretary. We anticipate some 
costs to the provider to complete and 
settle their reports. However, these cost 
reports will allow us to create a hospice 
data base from which we can evaluate 
the program and update the payment 
rates as necessary. 

2 . Benefits . 

Several of the changes from the NPRM 
will also result in benefits, both 
quantitative and qualitative, to the 
program, to hospices and to 
beneficiaries. Included among these 
provisions are: 

• Short term inpatient care —By 

requiring that general inpatient care be 
provided in a hospital, an SNF or a 
freestanding hospice that meets the 
strengthened conditions, we believe that 
beneficiaries will receive more * 

comprehensive and higher quality care 
than an 1CF setting. The program 
benefits by providing better care at the 
same payment rate, thus, incurring no 
additional costs in providing on 
increased level of care. 

• Required services— \n the 
preamble, we enumerated the basic 
services that a hospice must routinely 
niake available on a 24-hour a day basis. 
We belj e v e that dearly delineating 
critical from noncrltical services will 
*“ ow hospices to determine their own 
service mix and accompanying staffing 
arrangements to meet the specific needs 
of their patients. This flexibility should 


allow for more cost-effective provision 
of care to hospice patients. 

• Election statement— By permitting a 
representative of the individual to sign 
the election form, we want to assure 
access to hospice services for all 
beneficiaries who need this care. In 
making this change, we hope to avoid 
unnecessary burdens for the family and 
the patient in receiving care when the 
patient is incapable of signing the 
election statement. 

• Medical supplies —In response to 
several comments, we are changing the 
condition of participation governing 
medical supplies and drugs to allow 
family members to administer drugs to 
patients in accordance with applicable 
State and local laws. This change 
supports our objective of enabling the 
terminally ill patient to remain at home 
under the care of family members as 
long as possible. We believe that this 
change will further involve the family 
with the care and treatment of their 
family members. 

3. Hospice cap . 

Another change from the NPRM is the 
increase in the hospice cap from $4232 
to $6500 as mandated by Congress. 
Congress has established a hospice 
“cap” on the maximum amount of 
reimbursement to each hospice program, 
which will be indexed by the medical 
care component of the Consumer Price 
Index (CPI). 

We believe that this change in the cap 
amount will not influence our estimates 
of the effects of these provisions for two 
reasons. First, the cap amount is not a 
factor in our estimation process but 
operates apart from the cost/savings 
impacts to constrain aggregate program 
payments. Second, our demonstration 
data indicates that the majority of 
hospice patients either die or are 
discharged before the hospice incurs 
patient care costs that approach the cap 
amount. Therefore, we believe this 
increase should not result in any 
additional program expenditures. 

4. Payment rates. 

Wc now have data available from the 
demonstration hospices* 1982 cost 
reports and data on those patients who 
entered the demonstration since 
October 1.1980 (the inception of the 
project) and who died by April 1,1983. 
We have used these lator data in 
recalculating the home care payment 
rates. We have also incorporated 
several refinements in the methodology 
used for calculating the roles that were 
either suggested by commenters or that 
were made possible by the newer data. 

The incorporation of the new data 
with the methodological refinements 
results In a change in the FY1986 budget 
estimate. The FY 1994 and FY 1985 


budget estimates, as noted in the NPRM 
remain unchanged. Thus, the estimated 
budget impact of these final regulations 
are as follows: 

Costs in mittens 

fy 1984—_______ $90 

nr iM 6 _ no 

nr 1966_ _ - - -- . n _ iTo 

5. Fiscal intermediaries. 

As noted above, we are designating 
only two intermediaries to service 
freestanding hospices and the few 
hospices whose parent providers deal 
directly with our Office of Direct 
Reimbursement. We believe that this 
change from the NPRM will not result in 
any additional costs as we do not 
anticipate an incremental increase in 
claims processing volume due to this 
new intermediary configuration. The 
two designated intermediaries 
processing these claims should not 
realize a marked increase in their 
volume of claims as the workload from 
freestanding hospices is expected to be 
low. Also, based on the past 
performance of the designated hospice 
intermediaries, we believe that the 
intermediaries will handle their 
respective geographic areas and the 
anticipated number of freestanding 
hospices, and will continue to provide a 
high level of sen ice to hospices. 

However* we will designate 
additional intermediaries to service 
freestanding hospices if we determine 
that the workload volume, generated by 
these hospices, increases significantly. 

Finally, in the event that a hospice 
believes it would receive more efficient 
services from the hospice intermediary 
other than the one servicing its area, it 
may request from HCFA a change of 
intermediaries. HCFA will consider the 
request and determine whether it is in 
the best interest of the Medicare 
program to allow the change. 

B. Public Comments 

We received two comments on the 
Impact Analysis published with the 
NPRM. 

One commentcr indicated that small 
rural hospices will not be able to qualify 
for Medicare reimbursement because of 
the absence of a large population to 
draw from, and resources and available 
manpower to operate a facility that can 
meet our certification standards. 

Wc believe that the law and these 
final regulations do not prohibit 
participation In the Medicare program 
by an organization that arranges for 
some services as long as it provides the 
core services directly. A hospice may 
arrange for noncore services with other 
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providers but may not participate in 
Medicare if it obtains the core services 
from another organization or agency. 
Thus, it is possible that because of the 
statutorily mandated core service 
requirement, some self-designated 
hospices (whether they are urban or 
rural) may not be able to participate 
because of the personnel costs 
associated with obtaining employees to 
furnish the core services. However, it is 
our view that this potential situation is 
the result of the statute and not these 
regulations that implement the statute. 

A second commenter challenged some 
of the actuarial assumptions used in the 
cost estimating model. Based on the 
program experience of this one hospice, 
their patients experienced longer lengths 
of stay in hospitals or SNFs. after cancer 
was initially diagnosed, than the 
average length of stay experienced by 
hospice patients in our demonstrations. 
The commenter concluded that as a 
result of this experience, the Medicare 
program should realize increasing 
savings, not costs, from the hospice 
program. 

We have not accepted this comment 
for two reasons. First, it should be noted 
that savings for the hospice program 
cannot be calculated on the basis of the 
average length of stay. The actual 
distribution of hospice length of stay 
and of hospital utilization by length of 
time prior to death must be used to 
capture the relationship between 
hospice cost and hospital savings but 
cannot be used in the estimating 
process. Second, we believe that the 
commenter erred in extrapolating their 
program's experience and limited date 
base to the entire Medicare program. 

The data underlying the actuarial cost 
estimates was used on 3 consecutive 
years of Medicare history file data and 
about 1,000 hospice patients 
participating in our demonstration 
projects. We believe that this large, 
more comprehensive data base provides 
a better means of estimating the effects 
of these provisions. 

Summary 

As discussed in the preamble of the 
NPRM and this analysis, the major 
economic impact of the hospice program 
is caused by statutory provisions and 
not this rule. We have, therefore, 
determined that this is not a major rule 
under Executive Order 12291. Further, as 
required by section 2 of the Executive 
Order, we believe that these final 
regulations maximize net benefits to 
society and result in the least net cost to 
all affected parties. We have also sought 
to achieve the objectives of the statute 
without imposing unnecessary burdens 
on hospices and beneficiaries. 


Therefore, we have determined, and 
the Secretary certifies under 5 U.S.C. 
605(b) of Pub. L 98-354 (The Regulatory 
Flexibility Act of 1980), that these final 
rules will not result in an economic 
impact of $100 million or have 
significant impact on a substantial 
number of small entities. 

V r ll. Information Collection 
Requirements 

Sections 418.22, 418.26. 418.56, 418.58. 
418.70, 418.74. and 418.100 of this 
regulation, which involve reporting or 
recordkeeping requirements, were 
approved by Executive Office of 
Management and Budget (EOMB) on 
October 20.1983 in accordance with the 
Paperwork Reduction Act of 1980. The 
EOMB approval number is OMB. No. 
9038-0302. 

VIII. Waiver of Delayed Effective Date 

As specified in section 122(h)(1)(A) of 
TEFRA, the statutory amendments 
establishing the Medicare hospice 

benefit.apply to hospice care 

provided on or after November 1,1983. 
and before October 1,1986." We cannot 
implement that statute until final 
regulations are in place. Because these 
regulations implement a new benefit 
and because they have been revised 
consistent with public comment, we 
believe that the public interest is best 
served by making these regulations 
effective without the usual 30-day delay. 
Accordingly, we find "good cause" for 
waiving the delayed effective date. 

List of Subjects 

42 CFR Part 400 

Health facilities. Health maintenance 
organizations (HMO). Medicaid, 
Medicare. 

42 CFR Part 405 

Administrative practice and 
procedure. Certification of compliance. 
Clinics, Contracts (Agreements). End- 
Stage Rena) Disease (ESRD). Health 
care. Health facilities, Health 
maintenance organizations (HMO). 
Health professions. Health suppliers. 
Home health agencies. Hospitals, 
Inpatients, Kidney diseases, 
Laboratories. Medicare, Nursing homes. 
Onsite surveys. Outpatient providers. 
Reporting requirements. Rural areas, X- 
rays. 

42 CFR Part 408 

Health facilities. Health maintenance 
organizations (HMO). Kidney diseases. 
Medicare. 

42 CFR Part 409 

Health facilities, Health maintenance 
organizations (HMO). Medicare. 


42 CFR Part 478 

Coinsurance, Hospice. Medicare, 
Respite care. Volunteers. 

42 CFR Part 420 

Abuse. Administrative practice and 
procedure. Contracts (Agreements), 
Conviction, Convicted. Courts. 
Exclusion, Fraud. Health care. Health 
facilities. Health maintenance 
organizations (HMO), Health 
professions. Health suppliers, # 
information (Disclosure), Lawyers, 
Medicaid, Medicare. Penalties, 
Professional Standards Review 
Organizations (PSRO), Reporting 
requirements. Superv ision. 

42 CFR Part 421 

Administrative practice and 
procedure. Contracts (Agreements), 
Courts. Health care, Health facilities. 
Health maintenance organizations 
(HMO), Health professions. Information 
(Disclosure), Lawyer, Medicare, 
Professional Standards Review 
Organizations (PSRO), Reporting 
requirements. 

42 CFR Part 489 

Clinics, Health care. Health facilities. 
Medicare, Provider agreements. Rural 
health clinics. Termination procedures 
42 CFR Chapter IV is amended as set 
forth below: 

A. The Table of Contents for Chapter 
IV is amended by adding a new Part 418 
to Subchapter B to read as follows: 

CHAPTER IV—HEALTH CARE 
FINANCING ADMINISTRATION. 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

• ••it 

SUBCHAPTER B— MEDICARE PROGRAMS 


Part 418—Hospice Care 


PART 400—INTRODUCTION; 
DEFINITIONS 

The authority citation for Part 400 
reads as follows: 

Authority: Secs. 1102 and 1871 of the Social 
Security Act (42 U.S.C. 1302 and 1395hh). 

B. Part 400 is amended as follows: 
Section 400.202 is amended by 
revising the definition of "Provider” to 
read as follows: 

§ 400.202 Definitions specific to Medicare. 
• • • • • 

" Provider" means a hospital, a skilled 
nursing facility, a comprehensive 
outpatient rehabilitation facility, a home 
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health agency, or effective November 1. 
1983 through September 30.1988, a 
hospice that has in effect an agreement 
to participate in Medicare, or a clinic, a 
rehabilitation agency, or a public health 
agency that has a similar agreement but 
only to furnish outpatient physical 
therapy or speech pathology services. 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

Subpart C—Exclusions, Recovery of 
Overpayment Liability of a Certifying 
Officer and Suspension of Payment 

C. Part 405, Subpart C is amended as 

follows: 

1. The authority citation for Subpart C 
is revised to read as follows: 

Authority: S«ca. 1102, 1815.1833. 1842,1881. 
1362.1868, 1870,1871, and 1879 of the Social 
Security Act (42 U.S.C 1302,1395*. 13951 
13S5u, 1395X. 1395y. 1395cc, 1395gg. 1395hh. 
1395pp), and 31 U.S.C 3711. 

2. The table of contents for Subpart C 
is amended by revising §§ 405.310 and 
405.330 to read as follows: 

Subpart C—Exclusions, Recovery of 
Overpayment, Liability of a Certifying 
Officer and Suspension of Payment 
• • • • • 

405310 Particular services excluded from 
coverage. 

• • • • ♦ 

WV330 Payment for certain excluded 

services. 

• • • • • 

3. Section 405.310 is amended by 
revising the title, the introductory 
paragraph and paragraphs (gj, (j) and (k) 
to read as follows: 

$ 405.310 Particular service* excluded 
from coverage. 

The following services are excluded 
from coverage: 

• • • • • 

Ig) Custodial care except as necessary 
for the palliation or management of a 
terminal illness and related conditions 
a5 provided fn Part 418 of this chapter 
(in the case of extended care services, 
any care which does not meet the 
definition of extended care in 
i 5 405.12tM05.128): 

• • • • • 

(j) Personal comfort items and 
services, except as necessary for the 
palliation or management of terminal 
dlness as provided in Part 418 of this 
chapter. The use of a television set or a 
telephone are examples of personal 
comfort services. 


(k) Any items and services that ore 
not reasonable and necessary for one of 
the following purposes: 

(l) For the diagnosis and treatment of 
illness or injury or to improve the 
functioning of a malformed body 
member. 

(2) In the case of hospice services, for 
the palliation or management of 
terminal illness, as provided in Part 418 
of this chapter. 

• m • • • • 

3. Section 405.330 is amended by 
revising the title and paragraph (a) to 
read as follows: 

$ 405.330 Payment for certain excluded 
service*. 

(a) Notwithstanding the exclusions set 
forth in ( 405.310, payment may be made 
for services that involve custodial care 
(as specified in $ 405.310(g)). or are not 
‘Reasonable and necessary" (as 
specified in { 405.310(k)), if— 

(1) The items and services were 
furnished by a provider or supplier 
under assignment: and 

(2) Neither the individual to whom the 
items and services were furnished, nor 
the provider or supplier who furnished 
the services knew, or could reasonably 
have been expected to know, that the 
Items or services were excluded from 
coverage in accordance with 

5 405.310(g) or { 405.310(k). 

• • • • i 

4. Section 405.332 is amended by 
revising the introductory material in 
paragraph (a) to read as follows: 

$ 405.332 Crtteria for determining that 
there was knowledge that certain Item* or 
services were excluded from coverage. 

(a) The individual to whom items or 
services are furnished. An individual 
shall be found to have known that items 
or services furnished to him were 
excluded from coverage only if he. or 
someone acting on his behalf, has been 
given W'ritten notice stating that the 
items or services were excluded from 
coverage. This paragraph applies only to 
items and services excluded from 
coverage as “custodial care" or as “not 
reasonable and necessary" as set forth 
in } 405.310 (g) and (k), respectively. 
Written notice must consist of the 
following: 


Subpart D—Principles of 
Reimbursement for Providers, 
Outpatient Maintenance Dialysis, and 
Services by Hospital-Based Physicians 

The authority citation for Subpart D 
reads os follows: 

Authority: Sees. 1102,1814(b), 1815.1833(a), 
l8C1(v), 1871.1881.1888, and 1887 of the 


Social Security Act as amended (42 U.S.C. 
1302, 1395f[b), 1395g. 1395l(al. 1395x(v), 
1395hh. 1395rr, 1395ww. and 1395xx). 

D. Part 405. Subpart D is amended as 
follows; Section 405.455 is amended by 
revising paragraph (a) to specify that it 
does not apply to services furnished by 
hospices. As revised, paragraph (a) 
reads as follows: 

5 405.455 Amount of payment* where 
customary charges for services furnished 
are less than reasonable coat. 

(a) Principle . Providers of services, 
other than comprehensive outpatient 
rehabilitation facilities and hospices, are 
paid the lesser of the reasonable cost of 
services furnished to beneficiaries or the 
customary charges made by the provider 
for the same services. (Payment to 
comprehensive outpatient rehabilitation 
facilities is based on the reasonable cost 
of serv ices.) Public providers of service 
furnishing services free of charge or at a 
nominal charge are paid fair 
compensation for services furnished to 
beneficiaries. This principle is 
applicable to services furnished hy 
providers in cost reporting periods 
beginning after December 31.1973. This 
principle does not apply to payments for 
the costs of Part A inpatient hospital 
services for cost reporting periods 
subject to the rate of increase ceiling 
under S 405.483 or the prospective 
payment system under S 405.471. 
However, the carryover from previous 
periods is recognized, subject to the 
provisions of paragraph (d) of this 
section. For special rules concerning 
HMO's and providers of services and 
other health facilities that are owned or 
operated by an HMO, or related to an 
HMO by common ownership or control, 
see S$ 405.2042(b)(14j and 405 2050(c). 

• • • • • 

E. Part 405, Subpart S is amended as 
follows: 

1. The authority citation for Subpart S 
is revised to read as follows: 

Authority: Sec*. 1102,1814,1881,1865.1868. 
1871,1860,1881 and 1883 of the Social 
Security Act a* amended (42 U.S.C 1302, 

1395f, 1395x. 139Sbb. 1395ec. 1395hh. 1395qq. 
1395rr and 139511). 

2 . Section 405.1901 is amended by 
revising the introductory language in 
paragraph (a) and the definition of 

‘ Provider of services or provider", and 
by revising paragraph (b)(2) as follows: 

5 405.1901 The certification process. 

(a) Definitions. As used in this 
subpart— 

• •••• 

Provider of services or provider 
means a hospital, skilled nursing 
facility, home health agency, hospice. 
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comprehensive outpatient rehabilitation 
facility, or provider of outpatient 
physical therapy or speech pathology 
services. 

• • • • • 

(b) Conditions of Participation ; 
Conditions for Coverage. 

• • • • • 

(2) Be in compliance with the 
applicable conditions prescribed in 
Subparts J. K. L, M. N. Q. or U of this 
part. Subpart C of Part 418. or Subpart A 
of Part 481. 

PART 408—MEDICARE ELIGIBILITY 
AND ENTITLEMENT 

The authority citation for Part 406 
reads as follows: 

Authority: Secs. 202 (t) and (u). 228. 226A. 
1102,1811 and 1818 of the Social Security Act 
(42 U.S.C. 402 (t) and (u). 428. 428-1,1302, 
1395c, 13951-2. Section 103 of Pub. L 89-07 (42 
U.S.G 428a)). 

F. Part 408 i9 amended as follows: 
Section 408.2 is revised to read as 
follows: 

5 408.2 Scope. 

This subpart specifies the conditions 
of eligibility for hospital insurance and 
sets forth certain specific conditions that 
affect entitlement to benefits. Hospital 
insurance is authorized under Part A of 
Title XVIII and is also referred to as 
Medicare Part A. It includes inpatient 
hospital care, posthospital skilled 
nursing facility care, posthospital home 
health services, and hospice care. 

PART 409-MEDICARE BENEFITS, 
LIMITATIONS, AND EXCLUSIONS 

The authority citation for Part 409 
reads as follows: 

Authority: Secs. 1102.1812.1813,1814.1861. 
1888.1871.1881. and 1883 of the Social 
Security Act (42 U.S.C 1302.1395d. 1395e, 
1395f, 1395x. 1395cc. 1395hh. 1395rr, and 
1385tt). 

C. Part 409 is amended as follows: 
Section 409.5 is revised to read as 
follows: 

f 409.5 General description of benefits. 

Hospital insurance (Part A of 
Medicare) helps pay for inpatient 
hospital services and posthospital SNF 
care. It also pays for home health 
services and hospice care. There are 
limitations on the number of days of 
care that Medicare can pay for and 
there are deductible and coinsurance 
amounts for which the beneficiary is 
responsible. For each type of service, 
certain conditions must be met as 
specified in the pertinent sections of this 
subpart and in Part 418 of this chapter 
regarding hospice care. The special 


conditions for inpalient hospital services 
furnished by a qualified U.S.. Canadian, 
or Mexican hospital are set forth in Part 
405, Subpart A of (his chapter. 

H. A new Part 418 is added as set 
forth below: 

PART 418—HOSPICE CARE 

Subparl A—General Provisions and 
Definitions 

Sec 

418 1 Statutory basis. 

418.2 Scope of part. 

418.3 Definitions. 

Subpart B—Eligibility, Election and Duration 
of Benefits 

418.20 Eligibility requirements. 

418.22 Certification of terminal illness. 

418.24 Election of hospice care. 

418 28 Elements of the election statement. 
418.28 Revoking the election of hospice 
care. 

418.30 Change of the designated hospice. 
418.32 Duration of hospice coverage under 
Medicare. 

Subpart C—Conditions of Participation 

410.50 Condition of participation—General 
provisions. 

Administration 

418.52 Condition of participation— 
Governing body. 

418.54 Condition of participation—Medical 
director. 

418.56 Condition of participation- 
professional management. 

418.58 Condition of participation—Plan of 
care. 

418.60 Condition of participation— 
Continuation of care. 

418.82 Condition of participation—Informed 
consent 

418.64 Condition of participation—In service 
training. 

418.66 Condition of participation—Quality 
assurance. 

41868 Condition of participation— 
Interdisciplinary group. 

41870 Condition of participation— 
Volunteers. 

41872 Condition of participation— 
Licensure. 

41874 Condition of participation—Central 
clinical records. 

Core Services 

41880 Condition of participation—Core 
services. 

41882 Condition of participation—Nursing 
services. 

418.84 Condition of participation—Medical 
social services. 

41888 Condition of participation— 
Physician services. 

418.88 Condition of participation— 
Counseling services. 

Other Services 

41890 Condition of participation—Other 
services. 

41892 Condition of participation—Physical 
therapy, occupational therapy, ond 
speech-language pathology. 


Sec. 

418.94 Condition of participation—Home 
health aide and homemaker services. 
418.96 Condition of participation—Medical 
supplies. 

418.90 Condition of participation—Short 
term inpatient care. 

Freestanding Hospice With Inpatient Unit 

418100 Condition of participation for 

freestanding hospices providing inpatient 
care directly. 

Subpart D— Covered Services 

418.200 Requirements for coverage. 

418202 Covered services. 

418.204 Special coverage requirements. 

Subpart E—Reimbursement Methods 

418301 Reimbursement for hospice care- 
418.302 Payment procedures for hospice 
care. 

418.304 Payment for physician services. 
418306 Determination of payment rates. 
418306 Limitation on the amount of hospice 
payments. 

418309 Hospice cap amount 
418310 Reporting and recordkeeping 
requirements. 

418311 Administrative appeals. 

Subpart F—Coinsurance 
418.400 Individual liability for coinsurance 
for hospice care. 

418402 Individual liability for services that 
are not considered hospice care. 

418.405 Reduction of Medicare 

reimbursement by individual coinsurance 
liability. 

Authority: Sees. 1102.1811-1814.1861-1866. 
and 1871 of the Social Security Act (42 U.S.C. 
1395c-1395f, 1395x-1395cc and 1395hh). 

Subpart A—General Provision and 
Definitions 

§ 418.1 Statutory basis. 

This part implements section 18G1(dd) 
of the Social Security Act. Section 
1861 (dd) specifies services covered as 
hospice care and the conditions that a 
hospice program must meet in order to 
participate in the Medicare program. 

The following sections of the Act are 
also pertinent: 

(a) Sections 1812(a) (4) and (d) of the 
Act specify eligibility requirements for 
the individual and the benefit periods. 

(b) Section 1813(a)(4) of the Act 
specifies coinsurance amounts. 

(c) Sections 1814(a)(8) and 1814(1) of 
the Act contain conditions and 
limitations on coverage of and 
reimbursement for hospice care. 

(d) Sections 1862(a) (1). (6) and (9) of 
the Act establish limits on hospice 
coverage. 

$ 418.2 Scope of part 

Subpart A of this part sets forth the 
statutory basis and scope and defines 
terms used tn this part. Subpart B 
specifies the eligibility requirements and 
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the benefit periods. Subpart C specifies 
( onditions of participation for hospices. 
Subpart D describes the covered 
services and specifies the limits on 
services covered as hospice care. 

Subpart E specifies the reimbursement 
methods and procedures. Subpart F 
specifies coinsurance amounts 
applicable to hospice core. 

$416.3 Definitions. 

For purposes of this part— 

"Attendingphysician " means a 
physician who— 

(a] Is a doctor of medicine or 
osteopathy: and 

(b) Is identified by the individual, at 
the time ha or she elects to receive 
hospice care, as having the most 
significant role in the determination and 
delivery of the individual's medical care. 

“ Bereavement counseling'* means 
counseling services provided to the 
individual's family after the individual’s 
death. 

"Cop period'* means the twelve month 
period ending October 31 used in the 
application of the cap on overall hospice 
reimbursement specified in 4 418.309. 

"Carrier** means an organization that 
has a contract with HCFA to administer 
Medicare’s supplementary medical 
insurance program. 

"Election period " means one of three 
periods for which an individual may 
elect to receive Medicare coverage of 
hospice care. The periods consist of two 
90-day periods and one 30-day period. 

Employee** means an employee 
(defined by section 210(j) of the Act) of 
the hospice or, if the hospice is a 
subdivision of an agency or 
organization, an employee of the agency 
or organization who is appropriately 
trained and assigned to the hospice unit. 
'Employee" also refers to a volunteer 
under the jurisdiction of the hospice. 

Freestanding hospice'* means a 
hospice that is not pari of any other type 
of participating provider. 

"Hospice " means a public agency or 
private organization or subdivision of 
either of these that— 

(a) Is primarily engaged in providing 
tare to terminally ill individuals: and 

(b) Meets the conditions specified in 
55 418.50-418.98 and has a valid 
provider agreement and if it is a 
freestanding hospice that provides 
inpatient care directly, meets the 
condition in 5 418,100. 

Intermediary** means an 
organization that has a contract with the 
Secretary to administer the benefits 
covered by Medicare's hospital 
insurance program, including the 
benefits covered under this part. 

Physician" means physician as 
coined in § 405.232a of this chapter. 


"Representative** means a person who 
is. because of the individual's mental or 
physical incapacity, authorized in 
accordance with State law to execute or 
revoke an election for hospice care or 
terminate medical core on behalf of the 
terminally ill individual. 

V Social worker " means a person who 
has at least a bachelor's degree from a 
school accredited or approved by the 
Council on Social Woi Education. 

'Terminally ill" means that the 
individual has a medical prognosis that 
his or her life expectancy is 6 months or 
less. 

Subpart B—Eligibility, Election and 
Duration of Benefits 

4 418.20 Eligibility requirements 

In order to be eligible to elect hospice 
care under Medicare, an individual must 
be— 

(a) Entitled to Part A of Medicare; and 

(b) Certified as being terminally ill in 
accordance with 5 418.22. 

4 416.22 Certification of terminal Ulness. 

(a) Obtaining certification . The 
hospice must obtain the certification 
that an individual is terminally ill in 
accordance with the following 
procedures: 

(1) For the first 90-day period of 
hospice coverage, the hospice obtains, 
no later than two calendar days after 
hospice care is initiated, written 
certification statements signed by— 

(1) The medical director of the hospice 
or the physician member of the hospice 
interdisciplinary group: and 

(ii) The individual's attending 
physician if the individual has an 
attending physician. 

(2) For the subsequent 90-day or 30- 
day period, the hospice obtains, no later 
then two calendar days after the 
beginning of that period, a written 
certification statement prepared by the 
medical director of the hospice or the 
physician member of the hospice's 
interdisciplinary group. 

(b) Certification statement The 
certification must include— 

(1) The statement that the individual's 
medical prognosis is that his or her life 
expectancy is six months or less; and 

(2) The signature(s) of the physician(s) 
required to certify the terminal illness 
under paragraph (a) of this section. 

(r.) Maintaining a record\ The hospice 
maintains the certification statements. 

4 418.24 Election of hospice care. 

(a) Election statement If an individual 
who meets the eligibility requirements 
for hospice care elects to receive that 
care, he or she must file an election 
statement with a particular hospice. An 


election may also be filed by a 
representative as defined in { 418.3. The 
election statement must include the 
elements specified in § 418.28. 

(b) Sequence of election periods. The 
two 90-day election periods must be 
used before the 30-day period. 

(c) Duration of election . An election to 
receive hospice care will be considered 
to continue through the initial election 
period and through the subsequent 
election periods without a break in care 
as long as the individual— 

(1) Remains in the care of a hospice: 
and 

(2) Does not revoke the election under 
the provisions of 4 418.28. 

(d) Effective date of election. (1) An 
individual or representative may 
designate an effective date for the 
election period that begins with the first 
day of hospice care or any subsequent 
day of hospice care. 

(2) An individual or representative 
may not designate an effective date that 
is earlier than the date that the election 
is made. 

(e) Waiver of other benefits. An 
individual waives all rights to Medicare 
payments for the duration of the election 
of hospice care for the following 
services: 

(1) Hospice care provided by a 
hospice other than the hospice 
designated by the individual (unless 
provided under arrangements made by 
the designated hospice). 

(2) Any Medicare services that are 
related to the treatment of the terminal 
condition for which hospice cure was 
elected or a related condition or that are 
equivalent to hospice care except for 
services— 

(i) Provided by the designated 
hospice: 

(ii) Provided by another hospice under 
arrangements made by the designated 
hospice; and 

(iii) Provided by the individual s 
attending physiefan if that physician is 
not an employee of the designated 
hospice or receiving compensation from 
the hospice for those services. 

4 41S.26 Elements of the election 
statement 

The election statement must include 
the following: 

(a) Identification of the particular 
hospice that will provide care to the 
individual. 

(b) The individual's or 
representative's acknowledgement that 
he or she has been given a full 
understanding of the palliative rather 
than curative nature of hospice care, as 
it relates to the individual's terminal 
illness. 
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(c) Acknowledgement that certain 
Medicare services are waived by the 
election. 

(d) The effective date of the election. 

(e) The signature of the individual or 
representative. 

§ 418.28 Revoking the election of hospice 
cere. 

(a) An individual or representative 
may revoke the individual's election of 
hospice care at any time during an 
election period. 

(b) To revoke Ihe election of hospice 
care, the individual or representative 
must file a statement with the hospice 
that includes Ihe following information: 

(1) A signed statement that the 
individual or representative revokes the 
individual's election for Medicare 
coverage of hospice care for the 
remainder of that election period 

(2) The date that the revocation is to 
be effective. (An individual or 
representative may not designate an 
effective date eartier than the date that 
the revocation is made). 

(c) An individual, upon revocation of 
the election of Medicare coverage of 
hospice care for a particular election 
period— 

(1) Is no longer covered under 
Medicare for hospice care; 

(2) Resumes Medicare coverage of the 
benefits waived under 8 418.24(e)(2): 
and 

(3) May at any time elect to receive 
hospice coverage for any other hospice 
election periods that he or she is eligible 
to receive. 

8 418.30 Change of the designated 
hospice. 

(a) An individual or representative 
may change, once in each election 
period, the designation of the particular 
hospice from which hospice care will be 
received 

(b) The change of the designated 
hospice is not a revocation of the 
election for the period in which it is 
made. 

(c) To change the designation of 
hospice programs, the individual or 
representative must file, with the 
hospice from which care has been 
received and with the newly designated 
hospice, a statement that includes the 
following information: 

(1) The name of the hospice from 
which the individual has received care 
and the name of the hospice from which 
he or she plans to receive care. 

(2) The date the change ia to bo 
effective. 

§ 418.32 Duration of hospice coverage 
under Medicare. 

(a) General rule. Except as provided 
under paragraph (b) of this section. 


Medicare coverage of hospice care will 
end on September 30, 1986. 

(b) Exception . Medicare coverage of 
hospice care will continue beyond 
September 30,1986, for an individual 
who has an election in effect on that 
date. Medicare coverage of hospice care 
will continue for that individual until— 

(1) The end of the election period in 
effect: and 

(2) The end of any consecutive 
election period(s) that the individual 
would have been entitled to on 
September 30,1986. 

Subpaii C—Conditions of Participation 

8 418.50 Condition of participation— 
General provisions. 

(a) Standard: Compliance . A hospice 
must mainlain compliance with the 
conditions in §8 418.v50-418.98. A 
freestanding hospice that provides 
inpatient services directly must also 
maintain compliance with the condition 
in 8 418.100. 

(b) Standard: Required services A 
hospice must be primarily engaged in 
providing the care and services 
described in 8 418.202. must provide 
bereavement counseling and must— 

(1) Make nursing services, physician 
services, and drugs and biologicala 
routinely available on a 24-hour basis; 

(2) Make all other covered services 
available on a 24-hour basis to the 
extent necessary to meet the needs of 
individuals for care that is reasonable 
and necessary* for the palliation and 
management of terminal illness and 
related conditions; and 

(3) Provide these services in a manner 
consistent with accepted standards of 
practice. 

(c) Standard: Disclosure of 
information. The hospice must meet the 
disclosure of information requirements 
at 8 420.206 of this chapter. 

Administration 

§ 4 1 8.52 Condition of participation— 
Governing body. 

A hospice must have a governing 
body that assumes full legal 
responsibility for determining, 
implementing and monitoring policies 
governing the hospice's total operation. 

The governing body must designate an 
individual who is responsible for the 
day to day management of the hospice 
program. 

The governing body must also ensure 
that all services provided are consistent 
with accepted standards of practice. 

§ 418.54 Condition of participation— 
Medical director. 

The medical director must be a 
hospice employee who is a doctor of 


medicine or osteopathy who assumes 
overall responsibility for the medical 
component of the hospice's patient care 
program. 

§ 418.56 Condition of participation— 
Professional management 

Subject to the conditions of 
participation pertaining to services in 
88 418.80 and 418.90, a hospice may 
arrange for another individual or entity 
to furnish services to the hospice's 
patients. If services are provided under 
arrangement, the’hospicc must meet the 
following standards: 

(a) Standard: Continuity of care. The 
hospice program assures the continuity 
of patient/family care in home 
outpatient and inpatient setting*. 

(b) Standard: Written agreement. The 
hospice has a legally binding written 
agreement for the provision of arranged 
services. The agreement includes at 
least the following: 

(1) Identification of the services to be 
provided. 

(2) A stipulation that services may be 
provided only with the express 
authorization of the hospice. 

(3) The manner in which the 
contracted services are coordinated, 
supervised, and evaluated by the 
hospice. 

(4) The delineation of the role(s) of the 
hospice and the contractor in the 
admission process, patient/family 
assessment, and the interdisciplinary 
group care conferences. 

(5) Requirements for documenting that 
services are furnished in accordance 
with the agreement. 

(6) The qualifications of the personnel 
providing the services. 

(c) Standard: Professional 
management responsibility. The hospice 
retains professional management 
responsibility for those services and 
ensures that they are furnished in a safe 
and effective manner by persons 
meeting the qualifications of this pAii. 
and in accordance with the patient's 
plan of care and the other requirements 
of this part. 

(d) Standard: Financial responsibility 
The hospice retains responsibility for 
payment for services. 

(e) Standard: Inpatient care. The 
hospice ensures that inpatient care is 
furnished only in a facility which meets 
the requirements in 8 418.98 and its 
arrangement in a legally binding written 
agreement that meets the requirements 
of paragraph |bj and that also specifies, 
at a minimum— 

(1) That the hospice furnishes to ihe 
inpatient provider a copy of the patient» 
plan of care and specifies the inpatient 
services to be furnished; 
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(2) That the inpatient provider has 
established policies consistent with 
those of the hospice and agrees to abide 
by the patient care protocols established 
by the hospice for its patients; 

(3) That the medical record includes a 
record of ail inpatient services and 
events and that a copy of the discharge 
summary and. if requested, a copy of the 
medical record are provided to the 
hospice, 

(4) The party responsible for the 
implementation of the provisions of the 
agreement; and 

(5) That the hospice retains 
rpspontlbility for appropriate hospice 
core training of the personnel who 
provide the care under the agreement. 

f 418.58 Conditions of participation—Plan 

of cere. 

A written plan of care must be 
established and maintained for each 
individual admitted to a hospice 
program, and the care provided to an 
individual must be in accordance with 
the plan. 

(a) Standard: Establishment of plait 
The plan must be established by the 
attending physician, the medical 
director or physician designee and 
interdisciplinary group prior to 
providing care. 

(b) Standard: Review of plan. The 
plan must be reviewed and updated, at 
intervals specified in the plan, by the 
attending physician, the medical 
director or physician designee and 
interdisciplinary group. These reviews 
must be documented. 

(c) Standard: Contain of plan. The 
plan must.include assessment of the 
individual's needs and identification of 
the services including the management 
of discomfort and symptom relief. It 
must state in detail the scope and 
frequency of services needed to meet 
the patient's and family's needs. 

§ 418.60 Condition of participation— 
Continuation of cara. 

A hospice may not discontinue or 
dimmish care provided to a Medicare 
bennflciary because of the beneficiary's 
inability to pay for that care. 

5 418.62 Condition of participation- 
informed content 

A hospice must demonstrate respect 
fur an individual's rights by ensuring 
that an informed consent form that 
specifies the type of care and services 
lhat may be provided as hospice care 
during the course of the illness has been 
obtained for every individual, either 
bom the individual or representative as 
defined in 5 41&3. 


5 418.64 Condition of participation— 
inservice training. 

A hospice must provide an ongoing 
program for the training of its 
employees. 

5 418.66 Condition of participation— 
Quality assurance. 

A hospice must conduct an ongoing, 
comprehensive, integrated, self- 
assessment of the quality and 
appropriateness of care provided, 
including inpatient care, home care and 
care provided under arrangements. The 
findings are used by the hospice to 
correct identified problems and to revise 
hospice policies if necessary. Those 
responsible for the quality assurance 
program must— 

fa) Implement and report on activities 
and mechanisms for monitoring the 
quality of patient care: 

(b) Identify and resolve problems; and 

(cj Make suggestions for improving 
patient care. 

§ 418.68 Condition of participation— 
interdisciplinary group. 

The hospice must designate an 
interdisciplinary group or groups 
composed of individuals who provide or 
supervise the care and services offered 
by the hospice. 

(a) Standard: Composition of pro up. 
The hospice must have an 
interdisciplinary group or groups that 
include at least the following individuals 
who are employees of the hospice: 

(1) A doctor of medicine or 
osteopathy. 

(2) A registered nurse. 

(3) A social worker. 

(4) A pastoral or other counselor. 

(b) Standard: Rote of group. The 
interdisciplinary group is responsible 
for— 

(1) Participation in the establishment 
of the plan of care; 

(2) Provision or supervision of hospice 
care and services; 

(3) Periodic review and updating of 
the plan of care for each individual 
receiving hospice care; and 

(4) Establishment of policies 
governing the day-to-day provision of 
hospice care and services. 

(c) If a hospice has more than one 
interdisciplinary group, it must 
designate in advance the group it 
chooses to execute the functions 
described in paragraph (b)(4) of this 
section. 

(d) Standard: Coordinator. The 
hospice must designate a registered 
nurse to coordinate the implementation 
of the plan of care for each patient. 


5 418.70 Condition of participation— 
Volunteers. 

The hospice in accordance with the 
numerical standards, specified in 
paragraph (e) of this section, uses 
volunteeers. in defined roles, under the 
supervision of a designated hospice 
employee. 

(a) Standard: Training. The hospice 
must provide appropriate orientation 
and training that is consistent with 
acceptable standards of hospice 
practice. 

(b) Standard: Role. Volunteers must 
be used in administrative or direct 
patient care roles. 

(c) Standard: Recruiting and retaining. 
The hospice must document active and 
ongoing efforts to recruit and retain 
volunteers. 

(d) Standard: Cost saving. The hospice 
must document the cost savings 
achieved through the use of volunteers. 
Documentation must include— 

(1) The identification of necessary 
positions which are occupied by 
volunteers; 

(2) The work time spent by volunteers 
occupying those positions: and 

(3) Estimates of the dollar costs which 
the hospice would have incurred if paid 
employees occupied the positions 
identified in paragraph (d)(1) for the 
amount of time specified in paragraph 

(d)(2). 

(e) Standard: l*evel of activity. A 
hospice must document and maintain a 
volunteer staff sufficient to provide 
administrative or direct patient care in 
an amount that, at a minimum, equals 5 
percent of the total patient care hours of 
all paid hospice employees and contract 
staff. The hospice must document a 
continuing level of volunteer activity. 
Expansion of care and services achieved 
through the use of volunteers, including 
the type of services and the time 
worked, must be recorded. 

(f) Standard: Availability of clergy. 
The hospice must make reasonable 
efforts to arrange for visits of clergy and 
other members of religious organizations 
in the community to patients who 
request such visits and must advise 
patients of this opportunity. 

$ 418.72 Condition ot participation— 
Licensure. 

The hospice and all hospice 
employees must be licensed in 
accordance with applicable Federal, 
State and local laws and regulations. 

(a) Standard: Licensure of program. If 
State or local law provides for licensing 
of hospices, the hospice must be 
licensed. 

(b) Standard: Licensure of employees . 
Employees who provide services must 
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be licensed, certified or registered in 
accordance with applicable Federal or 
State laws. 

§ 418.74 Corxffbon of participation— 
Central clinical records. 

In accordance with accepted 
principles of practice, the hospice must 
establish and maintain a clinical record 
for every individual receiving care and 
services. The record must be complete, 
promptly and accurately documented, 
readily accessible and systematically 
organized to facilitate retrieval. 

(а) Standard: Content Each clinical 
record is a comprehensive compilation 
of information. Entries are made for all 
services provided. Entries are made and 
signed by the pci son providing the 
services. The record includes all 
services whether furnished directly or 
under arrangements made by the 
hospice. Each individual's record 
contains— 

(1) The initial and subsequent 
assessments; 

(2) The plan of care; 

(3) Identification data: 

(4) Consent and authorization and 
election forms; 

(5) Pertinent medical history; and 

(б) Complete documentation uf all 
services and events (including 
evaluations, treatments, progress notes, 
etc.). 

|b) Standard: Protection of 
information. The hospice must 
safeguard the clinical record against 
loss, destruction and unauthorized use. 

Core Services 

§ 418.80 Condition of participation—Core 
services. 

A hospice must ensure that 
substantially all the core services 
described in 55 418.82-418.86 are 
routinely provided directly by hospice 
employees. A hospice may use 
contracted sta ff if necessary to 
supplement hospice employees in order 
to meet the needs of patients during 
periods of peak patient loads or under 
extraordinary circumstances. If 
contracting is used, the hospice must 
maintain professional, financial, and 
administrative responsibility for the 
services and must assure that the 
qualifications of staff and serv ices 
provided meet the requirements 
specified in 55 418.82-418.68. 

$ 418.82 Conditions of participation— 
Nursing services. 

• The hospice must provide nursing care 
and services by or under the supervision 
of a registered nurse. 

(a) Nursing services must be directed 
and staffed to assure that the nursing 
needs of patients are met. 


(b) Patient care responsibilities of 
nursing personnel must be specified. 

(c) Services must be provided in 
accordance with recognized standards 
of practice. 

§ 418.84 Condition of participation— 
Medical social services. 

Medical social services must be 
provided by a qualified social worker, 
under the direction of a physician. 

5 418.88 Conditions of participation— 
Phystdan services. 

In addition to palliation and 
management of terminal illness and 
related conditions, physician employees 
of the hospice, including the physician 
memberfa) of the interdisciplinary group, 
must also meet the general medical 
needs of the patients to the extent that 
these needs are not met by the attending 
physician. 

5418.88 Condition of participation— 
Counseling services. 

Counseling services must be available 
to both the individual and the family. 
Counseling includes bereavement 
counseling, providing after the patient’s 
death as well as dietary, spiritual and 
any other counseling services for the 
individual and family provided while 
the individual is enrolled in the hospice. 

(a) Standard: Bereavement 
counseling. There must be an organized 
program for the provision of 
bereavement services under the 
supervision of a qualified professional. 
The plan of core for these services 
should reflect family needs, as well as a 
clear delineation of services to be 
provided and the frequency of service 
delivery (up to one year following the 
death of the patient). A special coverage 
provision for bereavement counseling is 
specified ( 418.204(c). 

(b) Standard: Dietary counseling. 
Dietary counseling, when required, must 
be provided by a qualified individual. 

(c) Standard: Spiritual counseling. 
Spiritual counseling must include notice 
to patients as to the availability of 
clergy as provided in 5*18.70(0. 

(d) Standard: Additional counseling. 
Counseling may be provided by other 
members of the interdisciplinary group 
as well as by other qualified 
professionals as determined by the 
hospice. 

Other Serv ices 

§ 418.90 Condition of participation—Other 
services. 

A hospice must ensure that the 
services described in 55 418.92-418.98 
are provided directly by hospice 
employees or under arrangements made 
by the hospice as specified in 5 418.56. 


5 418.92 Condition of participation— 
Physical therapy, occupational therapy, and 
speech-language pathology. 

Physical therapy services, 
occupational therapy services, and 
speech-language pathology services 
must be available, and when provided, 
offered in a manner consistent with 
accepted standards of practice. 

5 418.94 Condition of participation— 

Nome health aide and homemaker services 

Home health aide and homemaker 
services must be available and adequate 
in frequency to meet the needs of the 
patients. A home health aide is a person 
who meets the training, attitude and 
skill requirements specified in 5 405.1227 
of this chapter. 

(a) Standard: Supervision. A 
registered nurse must visit the home site 
at least every two weeks when aide 
services are being provided* and the 
visit must include an assessment of the 
aide services. 

(b) Standard: Duties. Written 
instructions for patient care are 
prepared by a registered nurse. Duties 
include, but may not be limited to. the 
duties specified in 5 405.1227(a) of this 
chapter. 

5 418.98 Condition of participation— 
Medical supplies. 

Medical supplies and appliances 
including drugs and biologicals. must be 
provided as needed for the palliation 
and management of the terminal illness 
and related conditions. 

(a) Standard: Administration. All 
drugs and biologicals must be 
administered in accordance with 
acceptod standards of practice. 

(b) Standard: Controlled drugs in the 
patient's home. The hospice must have a 
policy for the disposal of controlled 
drugs maintained in the patient's home 
when those drugs are no longer needed 
by the patient 

(c) Standard: Administration of drugs 
and biologicals. Drugs and biologicals 
are administered only by the following 
individuals: 

(1) A licensed nurse or physician. 

(2) An employee who has completed n 
State approved training program in 
medication administration. 

(3) The patient if his or her attending 
physician has approved. 

. (4) Any other individual in accordance 
with applicable State and local laws. 

The persons and each drug and 
biological they are authorized to 
administer must be specified in the 
patient’s plan of care. 
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$ 413.98 Condition of participation—Short 
term Inpatiant care. 

Inpatient care must be available for 
pain control, symptom management and 
respite purposes, and 
Must be provided in a participating 
Medicare or Medicaid facility. 

(a) Standard: Inpatient care for 
symptom control. Inpatient care for pain 
control and symptom management must 
b* provided in one of the following; 

(1) A hospice that meets the condition 
of participation for providing inpatient 
care directly as specified in $ 418.100. 

(2) A hospital or an SNF that also 
meets the standards specified in 

5 418.100 (a) and CO regarding 24-hour 
nursing service and patient areas. 

(b) Standard: Inpatient care for 
respite purposes, inpatient care for 
respite purposes mu9t be provided by 
one of the following: 

(1) A provider specified in paragraph 

(a) of this section. 

(2) An ICF that also meets the 
standards specified in } 418.100 (a) and 
(f) regarding 24-hour nursing service and 
patient areas. 

(c) Standard: Inpatient care 
limitation . Except as provided in 
paragraph (d) of this section, the total 
number of inpatient days used by 
Medicare beneficiaries who elected 
hospice coverage in any 12-month 
period preceding a certification survey 
in a particular hospice may not exceed 
20 percent of the total number of hospice 
days for this group of beneficiaries. 

(d) Standard: Exemption from 
limitation . Until October 1.1986. any 
hospice that began operation before 
January 1.1975 is not subject to the 
limitation specified in paragraph (c). 

Freestanding Hospice With Inpatient 

Unit 

5 418.100 Condition of participation for 
freestanding hospices providing InpatJent 
care directly. 

A freestanding hospice that provides 
inpatient care directly must comply with 
all of the following standards. 

(a) Standard: Twenty-four-hour 
nursing service. 

(1) The facility provides 24-hour 
nursing services which are sufficient to 
meet total nursing needs and which are 
in accordance with the patient plan of 
care. Each patient receives treatments, 
medications, and diet as prescribed, and 
i« kept comfortable, clean, well- 
groomed. and protected from accident, 
injury, and infection. 

(2) Each shift must include a 
registered nurse who provides direct 
patient care: 

(b) Standard i Disaster preparedness. 
The hospice has an acceptable written 

plan, periodically rehearsed with staff. 


with procedures to be followed in the 
event of an internal or external disaster 
and for the care of casualties (patients 
and personnel) arising from such 
disasters. 

(c) Standard: Health and safety laws. 
The hospice must meet all Federal. 

State, and local laws, regulations, and 
codes pertaining to health and safety, 
such as provisions regulating— 

(1) Construction, maintenance, and 
equipment for the hospice; 

(2) Sanitation: 

(3) Communicable and reportable 
diseases; and 

(4) Post mortem procedures. 

(d) Standard: Fire protection. Except 
as provided in paragraph (e) of this 
section, the hospice must meet the 
health care occupancy provisions of the 
1981 edition of the Life Safety Code of 
the National Fire Protection Association 
which is incorporated by reference. 1 

(e) Standard: Fire protection waivers. 
(1) In consideration of a 
recommendation by the State survey 
agency, HCFA may waive specific 
provisions of the Life Safety Code 
required by paragraph (d) of this 
section, for os long as it considers 
appropriate, if— 

(1) The waiver would not adversely 
affect the health and safety of the 
patients; and 

(ii) Rigid application of specific 
provisions of the Code w r ould result in 
unreasonable hardship for the hospice. 

(2) Any facility of two or more stories 
that is not of fire resistive construction 
and is participating on the basis of a 
waiver of construction type or height, 
may not house blind, nonambulatory, or 
physically handicapped patients above 
the street-level floor unless the facility— 

(j) Is one of the following construction 
types (as defined in the Life Safety 
Code}— 

(A) Type II (1.1,1)—protected 
noncombustible; 

(B) Fully sprinklered Type II (0. 0. 0)— 
noncombustible; 

(C) Fully sprinklered Type III (2,1, 

1)—protected ordinary: 

(D) Fully sprinklered Type V (1,1,1)— 
protected wood frame; or 

(ii) Achieves a passing score on the 
Fire Safety Evaluation System (FSES). 

(f) Standard: Patient areas. (1) the 
hospice must design and equip areas for 
the comfort and privacy of each patient 
and family members. 

(2) The hospice must have— 

(i) Physical space for private patient/ 
family visiting; 

(ii) Accommodations for family 
members to remain with the patient 
throughout the night: 


1 See footnote to | 405.1022(b) of dill chapter. 


(Hi) Accommodations for family 
privacy after a patient's death; 

(iv) Decor which is homelike in design 
and function. 

(3) Patients must be permitted to 
receive visitors at any hour, including 
small children. 

(g) Standard: Patient rooms and toilet 
facilities. Patient rooms are designed 
and equipped for adequate nursing care 
and the comfort and privacy of patients. 

(1) Each patient's room must— 

(1) Be equipped with or conveniently 
located near toilet and bathing facilities; 

(ii) Be at or above grade level; 

(iii) Contain a suitable bed for each 
patient and other appropriate furniture; 

(iv) Have closet space that provides 
security and privacy for clothing and 
personal belongings; 

(v) Contain no more than four beds; 

(vi) Measure at least 100 square feet 
for a single patient room or 80 square 
feet for each patient for a multipatient 
room; and 

(vii) Be equipped with a device for 
calling the staff member on duty. 

(2) For an existing building. HCFA 
may waive the space and occupancy 
requirements of paragraphs (g)(1) (v) 
and (vi) of this section for as long as it is 
considered appropriate ii it finds that— 

(i) The requirements would result in 
unreasonable hardship on the hospice if 
strictly enforced; and 

(ii) The waiver serves the particular 
needs of the patients and does not 
adversely affect their health and safety. 

(h) Standard: Bathroom facilities. The 
hospice must— 

(1) Provide an adequate supply of hot 
water at all times for patient use; and 

(2) Have plumbing fixtures with 
control valves that automatically 
regulate the temperature of the hot 
water used by patients. 

(i) Standard: Linen . The hospice has 
available at all times a quantity of linen 
essential for proper care and comfort of 
patients. Linens are handled, stored, 
processed, and transported in such a 
manner as to prevent the spread of 
Infection. 

(j) Standard: Isolation areas . The 
hospice must make provision 

for isolating patients with infectious 
diseases. 

(k) Standard: Meal service . menu 
plannings and supervision. The hospice 
must— 

(l) Serve at least three meals or their 
equivalent each day at regular times, 
with not more than 14 hours between a 
substantial evening meal and breakfast; 

(2) Procure, store, prepare, distribute, 
and serve all food under sanitary 
conditions; 
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(3) Have a staff member trained or 
experienced in food management or 
nutrition who is responsible for— 

(i) Planning menus that meet the 
nutritional needs of each patient, 
following the orders of the patient's 
physician and, to the extent medically 
possible, the recommended dietary 
allowances of the Food and Nutrition 
Board of the National Research Council, 
National Academy of Sciences 
(Recommended Dietary Allowances (9th 
ed.. 1981) is available from the Printing 
and Publications Office, National 
Academy of Sciences. Washington. D.C. 
70418). and 

(ii) Supervising the meal preparation 
and service to insure that the menu plan 
(9 followed; and 

(4) If the hospice has patients who 
require medically prescribed special 
diets, have the menu3 for those patients 
planned by a professionally qualified 
dietitian and supervise the preparation 
and serving of meals to insure that the 
patient accepts the special diet 

(1) Standard? Pharmaceutical hospice 
service . The hospice provides 
appropriate methods and procedures for 
the dispensing and administering of 
drugs and biologicals. Whether drugs 
and biologicals are obtained from 
community or institutional pharmacists 
or stocked by the facility, the facility is 
responsible for drugs and biologicals for 
its patients, insofar as they are covered 
under the program and for ensuring that 
pharmaceutical services are provided in 
accordance with accepted professional 
principles and appropriate Federal, 
State, and local laws. (See § 405.1124(g), 
(h). and (i) of this chapter.) 

(1) Licensed pharmacist: The hospice 
must— 

(1) Employ a licensed pharmacist; or 

(ii) Have a formal agreement with a 

licensed pharmacist to advise the 
hospice on ordering, storage, 
administration, disposal, and 
recordkeeping of drugs and biologicals. 

(2) Orders for medications. 

(i) A physician must order ail 
medications for the patient 

(ii) If the medication order is verbal— 

(A) The physician must give it only to 
a licensed nurse, pharmacist, or another 
physician; and 

(B) The individual receiving the order 
must record and sign it immediately and 
have the prescribing physician sign it in 
a manner consistent with good medical 
practice. 

(3) Administering medications. 
Medications are administered only by 
one of the following individuals: 

(i) A licensed nurse or physician. 

(ii) An employee who has completed a 
State-approved training program in 
medication administration. 


(iii) The patient if his or her attending 
physician has approved. 

(4) Control and accountability. The 
pharmaceutical service has procedures 
for control and accountability of ail 
drugs and biologicals throughout the 
facility. Drugs are dispensed in 
compliance with Federal and State laws. 
Records of receipt and disposition of all 
controlled drugs are maintained in 
sufficient detail to enable an accurate 
reconciliation. The pharmacist 
determines that drug records are in 
order and that an account of all 
controlled drugs is maintained and 
reconciled. 

(5) Labeling of drugs and biologicals. 
The labeling of drugs and biologicals is 
based on currently accepted 
professional principles, and includes the 
appropriate accessory and cautionary 
instructions, as well as the expiration 
date when applicable. 

(6) Storage. In accordance with Stale 
and Federal lows, all drugs and 
biologicals are stored in locked 
compartments under proper temperature 
controls and only authorized personnel 
have access to the keys. Separately 
locked compartments are provided for 
storage of controlled drugs listed in 
Schedule II of the Comprehensive Drug 
Abuse Prevention & Control Act of 1970 
and other drugs subject to abuse, except 
under single unit package drug 
distribution systems in which the 
quantity stored is minimal and a missing 
dose con be readily detected. An 
emergency medication kit approved by 
the pharmaceutical services committee 
is kept readily available. 

(7) Drug disposal. Controlled drugs no 
longer needed by the patient are 
disposed of in compliance with State 
requirements. In the absence of State 
requirements, the pharmocist and a 
registered nurse dispose of the drugs 
and prepare a record of the disposal 

Sobpart D—Covered Services 

5 418 200 Requirements for coverage. 

To be covered, hospice services must 
meet the following requirements. They 
must be reasonable and necessary for 
the palliation or management of the 
terminal illness as well as related 
conditions. The individual must elect 
hospice care in accordance with 5 418.24 
and a plan of care must be established 
as set forth in 8 418.58 before services 
are provided. The services must be 
consistent with the plan of care. A 
certification that the individual is 
terminally ill must be completed as set 
forth in 8 418,22. 


8.418.202 Covered services. 

All services must bo performed by 
appropriately qualified personnel, but it 
is the nature of the service, rather than 
the qualification of the person who 
provides it, that determines the coverage 
category of the service. The following 
services ure covered hospice services: 

(a) Nursing care provided by or under 
the supervision of a registered nurse. 

(b) Medical social services provided 
by a social worker under the direction of 
a physician. 

(c) Physicians' services performed by 
a physician as defined in 8 405.232a of 
this chapter except that the services of 
the hospice medical director or the 
physician member of the 
interdisciplinary group must be 
performed by a doctor of medicine or 
osteopathy. 

(d) Counseling services provided to 
the terminally ill individual and the 
family members or other persons caring 
for the individual at home. Counseling, 
including dietary counseling, may be 
provided both for the purpose of training 
the individual's family or other caregiver 
to provide care, and for the purpose of 
helping the individual and those caring 
for him or her to adjust to the 
individual's approaching death. 

(e) Short-term inpatient care provided 
in a participating hospice inpatient unit, 
or a participating hospital or SNF, that 
additionally meets the standards in 

8 418.100 (a) and (f) regarding staffing 
and patient areas. Services provided in 
an inpatient setting must conform to the 
written plan of care. Inpatient care may 
be required for procedures necessary for 
pain control or acute or chronic 
symptom management. 

Inpatient care may also be furnished 
us a means of providing respite for the 
individual's family or other persons 
caring for the individual at home. 

Respite care must be furnished as 
specified in 8 418.98(b). Payment for 
inpatient care will be made at the rate 
appropriate to the level of care us 
specified in 8 418.302. 

(f) Medical appliances and supplies, 
including drugs and biologicals. Only 
drugs as defined in section 1861 (t) of the 
Act and which are used primarily for the 
relief of pain and symptom control 
related to the individual's terminal 
illness are covered. Appliances may 
include covered durable medical 
equipment as described in 8 405.231(g) 
of this chapter as well as other self-help 
and personal comfort items related to 
the palliation or management of the 
patient's terminal illness. Equipment is 
provided by the hospice for use in the 
patient's home while he or she is under 
hospice care. Medical supplies include 
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those that are part of the written plan of 

care. 

(g) Home health aide services 
furnished by qualified aides as 

(U signated in g 418.94 and homemaker 
services. Home health aides may 
provide personal care services as 
described in g 405.127(d) of this chapter. 
Aides may also perform household 
services to maintain a safe and sanitary 
environment in areas of the home used 
by the patient, such as changing the bed 
or light cleaning and laundering 
essential to the comfort and cleanliness 
of the patient. Aide services must be 
provided under the general supervision 
of a registered nurse. Homemaker 
serv ices may include assistance in 
personal care, maintenance of a safe 
and healthy environment and sendees to 
enable the individual to carry out the 
treatment plan. 

(h) Physical therapy, occupational 
therapy and speech-language pathology 
services in addition to the services 
described in g 405.127(c) of this chapter 
provided for purposes of symptom 
control or to enable the patient to 
maintain activities of daily living and 
basic functional skills. 

14 1 3.204 Special coverage requirements. 

(a) Periods of crisis. Nursing care may 
be covered on a continuous basis for as 
much as 24 hours a day during periods 
of crisis os necessary to maintain an 
individual at home. Either homemaker 
or home health aide services or both 
may be covered on a 24-hour continuous 
basis during periods of crisis but care 
during these periods must be 
predominantly nursing care. A period of 
crisis is a period in which the individual 
requires continuous care to achieve 
palliation or management of acute 
medical symptoms. 

(b) Respite care. (1) Respite care is 
short-term inpatient care provided to the 
individual only when necessary to 
relieve the family members or other 
persons caring for the individual 

(2) Except as provided in paragraph 

(b)(3), respite care may be provided only 
on an occasional basis and may not be 
reimbursed for more than five 
consecutive days at a time. 

(3) Until October 1,1980, any hospice 
that began operation before January 1, 
W5 is not subject to the limitation on 
tno frequency and number of respite 
care days. 

(c) Bereavement counseling 
Bereavement counseling is a required 
hospice service but it is not 
reimbursable. 


Subpart E—Reimbursement Methods 

g 418.301 Reimbursement for hospice 
care. 

(a) Medicare payment for covered 
hospice care is made in accordance with 
the method set forth in g 416302. 

fb) Medicare reimbursement to a 
hospice in a cap period is limited to a 
cap amount specified in g 418.309. 

g 418.302 Payment procedures for 
hospice care. 

(a) HCFA establishes payment 
amounts to reimburse specific categories 
of covered hospice care. 

(b) Payment amounts ore determined 
within each of the following categories: 

(1) Routine home care day. A routine 
home care day is a day on which an 
individual who has elected to receive 
hospice care is at home and is not 
receiving continuous care as defined in 
paragraph (b)(2) of this section. 

(2) Continuous home care day. A 
continuous home care day is a day on 
which an individual who has elected to 
receive hospice care is not in an 
inpatient facility and receives hospice 
care consisting predominantly of nursing 
care on a continuous basis at home. 
Home health aide or homemaker 
services or both may also be provided 
on a continuous basis. Continuous home 
care is only furnished during brief 
periods of crisis as described in 

g 418.204(a) and only as necessary to 
maintain the terminally ill patient at 
home. 

(3) Inpatient respite care day. An 
inpatient respite care day is a day on 
which the individual who has elected 
hospice care receives care in an 
approved facility on a short-term basis 
for respite. 

(4) General inpatient care day. A 
general inpatient care day is a day on 
which an individual who has elected 
hospice care receives general inpatient 
care in an inpatient facility for pain 
control or acute or chronic symptom 
management which cannot be managed 
in other settings. 

(c) The payment amounts for the 
categories of hospice care are fixed 
payment rates that are calculated by 
HCFA in accordance with the 
procedures described in g 418.306. 
Payment rates are determined for the 
following categories: 

(1) Routine home care. 

(2) Continuous home care. 

(3) Inpatient respite care. 

(4) General inpotient care. 

(d) The intermediary reimburses the 
hospice at the appropriate payment 
amount for each day for which an 
eligible Medicare beneficiary is under 
the hospice's care. 


(e) The intermediary makes payment 
according to the following procedures: 

(1) Payment is made to the hospice for 
each day during which the beneficiary is 
eligible and under the care of the 
hospice, regardless of the amount of 
services furnished on any given day. 

(2) Payment is made for only one of 
the categories of hospice care described 
in g 418.302(b) for any particular day. 

(3) On any day on which the 
beneficiary is not an inpatient, the 
hospice is paid the routine home care 
rate, unless the patient receives 
continuous care as defined In paragraph 
(b)(2) of this section for a period of at 
least 8 hours. In that case, a portion of 
the continuous care day rate is paid in 
accordance with paragraph (4) of this 
section. 

(4) The hospice payment on a 
continuous care day varies depending 
on the number of hours of continuous 
services provided. The continuous home 
care rate is divided by 24 to yield an 
hourly rate. The number of hours of 
continuous care provided during a 
continuous home care day it then 
multiplied by the hourly rate to yield the 
continuous home care payment for that 
day. A minimum of 8 hours of care must 
be furnished on a particular day to 
qualify for the continuous home care 
rate. 

(5) Subject to the limitations described 
in paragraph (f) of this section, on any 
day on which the beneficiary is an 
inpatient in an approved facility for 
inpatient care, the appropriate inpatient 
rate (genera) or respite) is paid 
depending on the category of care 
furnished. The inpatient rate (general or 
respite) is paid for the date of admission 
and all subsequent inpatient days, 
except the day on which the patient is 
discharged. For the day of discharge, the 
appropriate home care rate is paid 
unless the patient dies as an inpatient. 

In the case where the beneficiary is 
discharged deceased, the inpatient rate 
(general or respite) is paid for the 
discharge day. Payment for inpatient 
respite care is subject to the requirement 
that it may not be provided 
consecutively for more than 5 days at a 
time. Payment for the sixth and any 
subsequent day of respite care is made 
at the routine home care rate. 

(f) Payment for inpatient care is 
limited as follows: (1) The total payment 
to the hospice for inpatient care (general 
or respite) is subject to a limitation that 
total inpatient care days for Medicare 
patients not exceed 20 percent of the 
total days for which these patients had 
elected hospice care. 

(2) At the end of a cap period, the 
intermediary calculates a limitation on 
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payment for inpatient care to ensure 
that Medicare payment is not made for 
days of inpatient care in excess of 20 
percent of the total number of days of 
hospice care furnished to Medicare 
patients. 

(3) If the number of days of inpatient 
care furnished to Medicare patients is 
equal to or less than 20 percent of the 
total days of hospice care to Medicare 
patients, no adjustment is necessary. 
Overall payments to a hospice are 
subject to the cap amount specified in 
§ 418.309. 

(4) If the number of days of inpatient 
care furnished to Medicare patients 
exceeds 20 percent of the total days of 
hospice care to Medicare patients, the 
total payment for inpatient care is 
determined in accordance with the 
procedures specified in paragraph (f)(5) 
of this section. That amount is compared 
to actual payments for inpatient care, 
and any excess reimbursement must be 
refunded by the hospice. Overall 
payments to the hospice are subject to 
the cap amount specified in $ 418.309. 

(5) If a hospice exceeds the number of 
inpatient care days described in 
paragraph (0(4). the total payment for 
inpatient care is determined as follows: 

(i) Calculate the ratio of the maximum 
number of allowable inpatient days to 
the actual number of inpatient care days 
furnished by the hospice to Medicare 
patients. 

(ii) Multiply this ratio by the total 
reimbursement for inpatient care made 
by the intermediary. 

(iii) Multiply the number of actual 
inpatient days in excess of the limitation 
by the routine home care rate. 

(iv) Add the amounts calculated in 
paragraphs (0(5) (ii) and (iii) of this 
section. 

§ 418.304 Payment for physician services. 

(a) The following services performed 
by hospice physicians are included in 
the rates described in $ 418,302: 

(1) General supervisory services of the 
medical director. 

(2) Participation in the establishment 
of plans of care, supervision of care and 
services, periodic review and updating 
of plans of care, and establishment of 
governing policies by the physician 
member of the interdisciplinary group. 

(b) For services not described in 
paragraph (a) of this section, a specified 
Medicare contractor pays the hospice an 
amount equivalent to 100 percent of the 
physician's reasonable charge for those 
physician services furnished by hospice 
employees or under arrangements with 
the hospice. Reimbursement for these 
physician services is included in the 
amount subject to the hospice payment 
limit described in { 418.309. Services 


furnished voluntarily by physicians are 
not reimbursable. 

(c) Services of the patient's attending 
physician, if he or she is not an 
employee of the hospice or providing 
services under arrangements with the 
hospice, are not considered hospice 
services and are not included in the 
amount subject to the hospice payment 
limit described in § 418.309. These 
services ore paid by the carrier under 
the procedures in Subparts D or E, Port 
405 of this chapter. 

§ 418.306 Determination of the payment 
rotes. 

(a) HCFA calculates payment rales for 
each of the categories of hospice care 
described in $ 418.302(c). 

(b) Each rate is equal to a 
prospectively determined amount which 
HCFA estimates equals the costs 
incurred by hospice generally in 
efficiently providing that type of hospice 
care to Medicare beneficiaries. 

(c) The rates ore adjusted by the 
intermediary to reflect local differences 
in wages. 

(d) HCFA will publish as a notice in 
the Federal Register any proposal to 
change payment rates or the 
methodology for determining those 
rates. 

§ 418.308 Limitation on the amount of 
hospice payments. 

(a) Except us specified in paragraph 

(b) of this section, the total Medicare 
payment to a hospice for care furnished 
during a cap period is limited by the 
hospice cap amount specified in 

{ 418.309. 

(b) Until October 1.1966. payment to a 
hospice that began operation before 
January 1,1975 is not limited by the 
amount of the hospice cap specified in 

$ 418.309. 

(c) The intermediary notifies the 
hospice of the determination of program 
reimbursement at the end of the cap 

* year in accordance with procedures 
similar to those described in 42 CFR 
405.1803. 

(d) Payments made to a hospice 
during cap period that exceed the cap 
amount are overpayments and must be 

refunded. 

5 416.309. Hospice cap amount 

The hospice cap amount is calculated 
using the following procedures: 

(8) The cap amount is $8,500 per year 
and is adjusted for inflation or deflation 
for cap years that end after October 1, 
1934, by using the percentage change in 
the medical care expenditure category 
of the Consumer Price Index (CPI) for 
urban consumers that is published by 
the Bureau of Labor Statistics. This 


adjustment is made using the change in 
the CP! from March 1984 to the fifth 
month of the cap year. The cap year 
runs from November 1 of each year until 
October 31 of the following year. 

(b) Each hospice's cap amount is 
calculated by the intermediary by 
multiplying the adjusted cap amount 
determined in paragraph (a) of this 
section by the number of Medicare 
beneficiaries who elected to receive 
hospice care from that hospice during 
the cap period. For purposes of this 
calculation, the number of Medicare 
beneficiaries includes— 

(1) Those Medicare beneficiaries who 
have not previously been included in the 
calculation of any hospice cap and who 
have filed an election to receive hospice 
care, in accordance with § 418.24, from 
the hospice during the period beginning 
on September 28 (35 days before the 
beginning of the cap period) and ending 
on September 27 (35 days before the end 
of the cap period). 

(2) In the case In which a beneficiary 
has elected to receive care from more 
than one hospice, each hospice includes 
in its number of Medicare beneficiaries 
only that fraction which represents the 
portion of a patient's total stay in all 
hospices that was spent in that hospice. 
(The hospice can obtain this information 
by contacting the intermediary.) 

§ 418.310 Reporting and recordkeeping 
requirements. 

Hospices must provide reports and 
keep records as the Secretary 
determines necessary to administer the 
program. 

$ 418.311 Administrative appeals. 

A hospice that believes its payments 
have not been properly determined in 
accordance with these regulations may 
request a review from the intermediary' 
or the Provider Reimbursement Review 
Board (PRRB) if the amount in 
controversy is at least $1,000 or $10,000. 
respectively. In such a case, the 
procedure in 42 CFR Part 405, Subpart R. 
will be followed to the extent that it is 
applicable. The PRRB, subject to review 
by the Secretary under S 405.1874 of this 
chapter, shall have the authority to 
determine the issues raised. The 
methods and standards for the 
calculation of the payment rates by 
HCFA are not subject to appeal. 

Subparl F—Coinsurance 

§ 418.400 Individual liability for 
coinsurance tor hospice care. 

An individual who has filed an 
election for hospice care in accordance 
with $418.24 is liable for the following 
coinsurance payments. Hospices may 
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charge individuals the applicable 
reinsurance amounts. 

(a) Drugs and biological*. An 
mdividu&l is liable for a coinsurance 
payment for each palliative drug and 
biological prescription furnished by the 
hospice while the individual is not an 
inpatient The amount of coinsurance for 
each prescription approximates 5 
percent of the cost of the drug or 
biological to the hospice determined in 
arcordance with the drug copayment 
schedule established by the hospice, 
except that the amount of coinsurance 
for each prescription may not exceed $5. 
The cost of the drug or biological may 
not exceed what a prudent buyer would 
pay in similar circumstances. The drug 
copayment schedule must be reviewed 
for reasonableness and approved by the 
intermediary before it is used. 

(b) Respite care . The amount of 
coinsurance for each respite care day is 
equal to 5 percent of the payment made 
by HCFA for a respite care day. 

(2) The amount of the individual's 
coinsurance liability for respite care 
during a hospice coinsurance period 
may not exceed the inpatient hospital 
deductible applicable for the year in 
which the hospice coinsurance period 
began. 

(3) The individual hospice 
coinsurance period— 

(i) Begins on the first day an election 
filed in accordance with § 418.24 is in 
effect for the beneficiary: and 

(ii) Ends with the close of the first 
period of 14 consecutive days on each of 
which an election is not in effect for the 
beneficiary. 

§416.402 Individual liability for services 
that are not considered hospice care. 

Medicare payment to the hospice 
discharges an individual's liability for 
payment for ail services, other than the 
hospice coinsurance amounts described 
in i 41B.400. that are considered covered 
hospice care (as described in $ 41&20Z). 
The individual is liable for the Medicare 
deductibles and coinsurance payments 
and for the difference between the 
reasonable and actual charge on 
unassigned claims on other covered 
services that are not considered hospice 
care. Examples of services not 
considered hospice care include: 
services furnished before or after a 
hospice election period: services of the 
individual's attending physician, if the 
attending physician is not an employee 
of or working under on arrangement 
with the hospice: or Medicare services 
received for the treatment of an illness 
or injury not related to the individual's 
terminal condition. 


5 4IS.405 Reduction of Medicare 
reimbursement by individual coinsurance 
liability. 

The Medicare payment rates 
established by HCFA in accordance 
with § 418.306 are not reduced when the 
individual is liable for coinsurance 
payments. Instead, when determining 
the payment rates. HCFA ofTsets the 
estimated cost of services by an 
estimate of average coinsurance 
amounts hospices collect. 

PART 420—PROGRAM INTEGRITY 

The authority citation for Part 420 
reads as follows: 

Authority! Srcs. 1102. 1128. 1862(d). 1862(e). 
1866(b)(2) (DJ. <F.). and (F|. 1871.1902|a)(39). 
and 1903(0(2) uf the Social Security Act (42 
US.C 1302, 1320 a- 7. 1385y(d). 1385y(e). 
139$cc(b)(2) (D), (E). and (F), 1395hh. 
1396u(a)(39). and 1396b(i)(2)). 

I. Part 420 is amended as follows: 

1. In subpart A. 5 420.2 is amended by 
revising the definition of "Provider” to 
read as follows: 

Subpart A—General Provisions 
• • • • • 

§420.2 OeftnIUon*. 

• • • • • 

" Provider " means a hospital, a skilled 
nursing facility, a comprehensive 
outpatient rehabilitation facility, a home 
health agency, or a hospice that has In 
effect an agreement to participate in 
Medicare, or a clinic, a rehabilitation 
agency, or a public health agency that 
has a similar agreement, but only to 
furnish outpatient physical therapy or 
speech pathology services. 

• • • • • 

2. In Subpart D. $ 420.301. the 
introductory language is reprinted and 
the definition of "Provider" Is revised to 
read as follows: 

Subpart D—Access to Books, 
Documents, and Records of 
Subcontractors 


5 420.301 Definition*. 

For purposes of this subpart— 

• • • • • 

" Provider " means a hospital, skilled 
nursing facility, home health agency, 
comprehensive outpatient rehabilitation 
facility, a hospice, or a related 
organization (as defined in § 405.427 of 
this chapter) of any of these providers. 


PART 421—INTERMEDIARIES ANO 
CARRIERS 

|. Part 421 is amended as follows: 


1. The Table of Contents is amended 
by revising the title of S 421.117 to read 
as follows: 


Sec 

421.117—Designation of intermediaries for 
freealAnding home health agencies and 
hospices. 


Authority: Secs. 1102.1815.1816, 1B42. 
18611u1.1671,1874 and 1875 of the Social 
Security Act (42 U.S.C. 1302.1395g. 1395b, 
1395u, 1395x(uJ. 1395hh. 1395kk, and 139511). 
and 42 U.S.C. 1395-1. 

2. Section 421.3 is amended by 
revising the definitions of 
"Intermediary" and "Provider" to read 
as follows: 

§ 421.3 Definition*. 


" intermediaryr" means an 
organization that has entered Into an 
agreement with the Administrator to 
perform designated functions in the 
administration of the Medicare program. 

For purposes of designating 
intermediaries for freestanding home 
health agencies and hospices under 
§ 421.117 as well as for applying the 
performance criteria in § 421.120 and the 
statistical standards in S 421.122 and 
any adverse action resulting from such 
application, the term intermediary also 
means a Blue Cross Plan which has 
entered into a subcontract approved by 
the Administrator with the Blue Cross 
Association to perform intermediary 
functions. 

" Provider " means a hospital, skilled 
nursing facility (SNF). home health 
agency (HHA), hospice, comprehensive 
outpatient rehabilitation facility, or a 
provider of outpatient physical therapy 
or speech pathology serv ices under the 
Medicare program. 

• • • • • 

3. Section 421.103 is revised to read as 
follows: 

$ 421.103 Option available to provider*. 

Except for hospices (which are 
covered under § 421.117), a provider 
may elect to receive payment for 
covered services furnished to Medicare 
beneficiaries: 

(a) Directly from the Administrator, or 

(b) Through an intermediary, when 
both the Administrator and the 
intermediary consent. 

4. Section 421.104 is amended by 
revising paragraph (a)(1) to read as 
follows: 

$ 421.104 Nomination* for Intermediary. 

(a) Nomination by groups or 
associations of providers. (1) An 
association of providers, except for 
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hospices, may nominate an organization 
or agency to serve as intermediary for 
its members. 


5. Section 421.106 is amended by 
revising the introductory material in 
paragraph (a) to read as follows: 

5 421.106 Change to soother Intermediary 
or to direct payment 

(a) Any provider may request a 
change of intermediary, or except for a 
hospice, that it be paid directly by the 
Administrator. by— 


a Section 421117 is amended by 
revising the title and paragraph (a), and 
by adding a new paragraph (c) to read 
os follows: 

5 421.117 Designation of Intermediaries 
for freest:: oding home health agencies and 
for hospices. 

(a) This «ection is based on section 
1816(e)(4) of the Social Security Act. 
which requires the Secretary to 
designate regional intermediaries for 
freestanding home health agencies 
(HHAs) and on section 1016(e)(5) of the 
Social Security Act, which requires the 
Secretawry to designate intermediaries 
for hospices. 


(c) Except for certain hospice 
physician services, which generally are 
reimbursed by carriers, hospices receive 
payment for covered services furnished 


to Medicare beneficiaries in accordance 
with the following: 

(1) Freestanding hospices receive 
payment through an intermediary 
designated by HCFA. 

(2) Except os described in paragraph 
(c)(3), hospices that are subdivisions of 
other Medicare providers receive 
payment through the same intermediary 
that serves their parent provider. 

(3) A hospice whose parent provider 
is served by HCFA receives payment 
through an intermediary designated by 
HCFA. 

7. Section 421.126 is amended by 
revising paragraph (0 to read os follows: 

f 421.123 Intermediary's opportunity for a 
hearing and right to Jurtfc! j( review. 

• • # • « 

(f) Exception. An intermediary 
adversely affected by the designation of 
an intermediary under $ 421.117 of this 
subpart is not entitled to a hearing or 
judicial review concerning adverse 
effects caused by the designation of an 
intermediary. 

PART 489—PROVIDER AGREEMENTS 
UNDER MEDICARE 

The authority citation for Part 489 
reads as follows: 

Authority: Sns. 1102,1014(a), 1801,1864, 
I960, and 1871 of the Soda! Security Act (42 
U.S.C 1302.1395f(a). 1395x. 1395aa. 1395cn, 
and 1395hh) 

K. Part 489 is amended as follows: 


1. Section 489.2 is amended by adding 
a new paragraph (b)(6) to read as 
follows: 

( 4092 Scope of part 
• • • • • 

(b) The following providers are 
subject to the provisions of this pari: 

• • • • • 

(6) Hospices. 

2. Section 489.55 is amended by 
revising paragraph (b) to read as 

follows: 

5 489.55 Exceptions to effective rtate of 
termination. 

• ••it 

(b) In the case of home health services 
furnished under a plan of treatment or 
hospice care furnished under a plan of 
care established before the effective 
date, payment may be made for services 
furnished through the end of the 
calendar year in which termination is 
effective. 

(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare Hospital 
Insurance) 

Dated: October 31,1983. 

Carolyns K. Davis, 

Administrator. Health Care Financing 
Administration. 

Approved: November 4.1983. 

Margaret M. Heckler, 

Secretary. 
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Now Available 
1980-1981 
Microfilm 
Editions of 
the Federal 
Register 


The microfilm editions of the Fed¬ 
eral Register for 1980 and 1981 
(volumes 45 and 46) are now avail 
able at a cost of $735. These 
volumes cover 150,566 pages, the 
annual indexes, and the quarterly in¬ 
dexes of the List of CFR Sections 
Affected. Volume 45, the 1980 edi¬ 
tion. is available on 26 rolls of 
microfilm at a cost of $390. Volume 
46, the 1981 edition, is on 23 rolls 
and costs $345. The entire microfilm 
publication (MI90), now comprising 
410 rolls and spanning the years 
1936-1981, is for sale at $6,150. 
Further information concerning the 
1980-81 volumes or any other vol¬ 
umes may be obtained from the Pub¬ 
lications Sales Branch (NEPS), Na¬ 
tional Archives and Records Service, 
Washington. D.C. 20408. 
Institutions or business may place 
their orders directly with NEPS. The 
Federal Register is filmed on 35 
mm. roll film only. 
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